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Current Topics. 


Diplomatic and Consular Officers and the Adminis- 
tration of Oaths. 

By s. 6 or THE Commissioners for Oaths Act, British 
diplomatic and consular officers exercising their functions in 
any foreign place may in that place “ administer any oath, 
take any affidavit or do any notarial act which any notary 
public could do within the United Kingdom,” and it is pro- 
vided that “‘ every oath, affidavit or notarial act administered, 
sworn or done by or before any such person shall be as 
effectual as if duly administered, sworn or done by or before 
any lawful authority in any part of the United Kingdom.” 
Further, s-s. (2) of the same section provides that any 
document purporting to have affixed thereto the seal or 
signature of any person thus authorized to administer an oath 
in testimony of any act done before him is to be admitted in 
evidence without proof of the seal or signature of that person 
or of his official character. 

It appears, however, that solicitors in general do not fully 
appreciate the use which can be made of this power given to 
consular officers, since it frequently happens that solicitors in 
the United Kingdom who require documents to be attested 
or executed abroad direct that they shall be executed before 
a notary public in the country to which they are sent. This 
procedure generally means that the document has first to be 
translated into the language of the country where it is to be 
executed by a public translator whose fees are not usually 
very low. Then the document is attested before the local 
notary, whose fees for such service are heavy, and generally 
it has then to be taken to the British Consulate in order that 
the signature of the local notary may, on payment of still 
further fees, be certified under the consular seal in order that 
the document may be produced in an English court without 
further proof, under s. 6 (2) of the Act referred to. By making 
use of the power given by statute, however, the necessity of 
translation and the use of a notary may be avoided, since 
the consul himself can validly perform the duties of the 
notary, and the result will be a considerable saving in time 
and also of expense, since only one fee will have to be paid. 

It must, however, be borne in mind that the power of a 
British consular officer in a foreign country to perform 
notarial acts would probably not be recognized outside the 
British Empire, and, therefore, should not be used in connexion 
with documents which are required for use in a foreign country. 
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Further, since a British consular officer cannot be expected 
to be as fully experienced in notarial practice as a member 
of the profession of public solicitors sending out 
documents in connexion with which notarial a 
performed by or before a British Consul would be well advised 
to send careful instructions as to exactly what is required to 
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Simpler Conveyancing. 
WE wWouLp like to warn 
but unnecessary to do so, 
pondence appearing in the daily } 
with respect to the proper procedure, in certain circumstances, 
under the new Property Acts. One such misleading letter 
appeared recently in The Times, under the heading “ Simpler 
Conveyancing,” and was signed by a “ Solicitor.” To prove 
his point, the ‘ Solicitor’ took the case of a man who, 
will, appoints a sole executor and gives his property to his 
wife for life, and on her death, to his son absolutely. Now, 
it is quite true that before 1926, so long as the land was not sold 
or otherwise dealt with for value, nothing needed to be done, 
but a good many things might have to be seen to if the land 
was to be dealt with for value. The letter writer suggests that 
under the new law the following steps are necessary in the case 
taken :— ° 
(1) “There must be two trustees for the purposes of 
the [S. L.] Act. The executor must therefore appoint an 
additional trustee to act with himself.” 
(2) ““Such trustees must execute a 
vest the land in the wife.” [? widow]. 
(3) “On her death special representation 
taken out her estate to enable her representative to 
assent to the property vesting in the 
(4) “‘ When appointed such representatives must execute 
‘ vesting assent ’ to vest the property in the son.” 
(5) “The trustees must of discharge 
declaring that they are dis« harged from the trust.”’ 
In this case there will be no need for any assent until the 
property becomes vested ab solutely in the son. Probate 
may be granted to the executor, thot igh the has 
power to appoint an ade lition ul personal representative. The 
sole executor may continue to act as personal representative 
until the widow’s death. If it is desired to deal with the land 
for value, the personal representative can do so even after all 
the debts are There is nothing in the new Acts to 
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prevent a receipt being validly given by a sole executor. 
Meantime he can let the widow into possession without 
affecting his powers. Thus, instead of five steps being taken, 
nothing ned be done till an absolute assent in writing is made 
in favour of the son. What is generally overlooked is that the 
Acts are framed to assist purchasers, and to do this a succession 
of simple absolute transfers are made requisite. If the widow 
were not content to allow the executor to manage the property 
but claimed to have a vesting assent, then she would thereafter 
make title and two Settled Land Act trustees would be 
required. The matter is optional. On her death representa- 
tion would then be granted to the Settled Land Act trustees, 
and they would give an absolute assent in favour of the son ; 
no deed of discharge would be required. 


Vicarious Liability of Motor Car Owners. 


A curious case of liability for damage done by a motor car 
is to be found in Parker v. Miller, Times, 19th ult. The 
defendant, the owner of a motor car, was in the habit of 
allowing a friend to drive his car, and on one of these occasions 
it appears that the friend in question had left the car on a 
steep gradient. For some reason, which was not explained, 
the car started down a gradient and did damage to the 
plaintiff's property. The Court of Appeal held that the owner 
of the car was liable for the damage. Two points of importance 
appear to emerge from this case. 

In the first place, the principle of res ipsa loquitur applies 
in such circumstances and negligence will be presumed, the 
onus being shifted on to the owner or other person in charge 
of the car to disprove negligence. Compare Byrne v. Boadle, 
1863, 2 H. & C. 722, where a barrel rolled out of an open 
doorway on the upper floor of a warehouse and injured the 
plaintiff, who was passing in the street below. 

The second point, however, is of far greater importance, 
inasmuch as it concerns the vicarious liability of the owner for 
the acts of other persons. Reference on this point may be 
made to a decision of the Privy Council in Sanson v. 
Aitchison, 1912, A.C. 844. There the intending purchaser of 
a car wanted to have the car tested on hills. The car was 
taken out and driven by the owner, with the intending 
purchaser and her son as passengers. The owner subsequently 
changed seats with the son in order that he might test the car. 
It was held that the owner was liable for the negligent driving 
of the son of the intending purchaser in the circumstances. 
The principle of this case is aptly put in the head-note of 
this case, which is to this effect: ‘“‘ Where the owner of a 
vehicle, being himself in possession and occupation of it, 
requests or allows another person to drive, this will not of 
itself exclude his right and duty of control; and therefore, 
in the absence of further proof that he has abandoned that 
right by contract or otherwise, the owner is liable as principal 
for damage caused by the person actually driving.” 

The principle of this case was applied in Pratt v. Patrick, 
1924, 1 K.B. 488. There the defendant allowed a friend, 
who was in the car at his invitation, to drive, and he was 
held liable for his negligence. Parker v. Miller would appear 
to have extended this principle to cases where the owner of 
the car was not in or in close proximity to the car. The 
question, however, appears to be one of fact, viz., whether 
the driver of the car is to be regarded in the circumstances as 
being the agent or servant of the owner. 


The Executive and the Judiciary. 


IN THE current issue of ‘‘ The National Review,” Sir LYNDEN 
MacassgEy draws attention to the attitude of the Executive 
towards the administration of justice and the Judiciary. 
The text chosen is a quotation from a report of a speech 
delivered in 1911, by Lord Cozens Harpy, then Master of 
the Rolls. ‘ Time was when the great danger against which the 
Judicature had to guard was the encroachment of the Crown. 
Happily there was no longer that danger; but there was 





another danger which was much more real than that, namely 
encroachment by the Executive. He had seen signs of 
attempts by the Executive to interfere with the Judiciary, 
and against all such attempts he thought he could pledge his 
colleagues and himself to offer a strenuous resistance.” This 
text is elaborated by a detailed study of the case of O’ Dwyer 
v. Nair, K.B.D. 1922, O. No. 1086. All who cherish the 
common law as the guardian of the liberties of British subjects 
cannot but jealously resent any interference or any attempt to 
interfere, by a bureaucracy or by a political party with the 
unbiassed administration of the law by our judges and wi!l be 
wholeheartedly in agreement with Sir LynpEN Macassey’s 
main theme. The article in question, however, would have 
been all the stronger in its appeal for the absence of the 
political colour with which it is tinged. This colour seems to 
us to detract from its value as a contribution to the scientific 
study of a constitutional development. 


Liability of Agent for Disclosed Principal. 


Ir 1s a general principle of law that when an agent acts as 
agent for a disclosed and named principal, the agent acts merely 
as a conduit pipe between the two contracting parties, and 
drops out of the transaction altogether on the formation of 
the contract. In such a case the agent cannot generally be 
made liable on the contract. To this rule, however, there are 
exceptions, as, for instance, where an agent makes himself a 
party to a deed, or where he contracts for a foreign principal. 
In the recent case of Kimler Coal Co., Lid. v. Stone & Rolfe, 
Lid., Times, it was sought to make an agent who had 
signed a charter-party for his principal liable thereon. 
The facts in that case were shortly as follows: A charter- 
party had been entered into by the Atlantic Baltic Co., 
Copenhagen, as charterers, who were described in the charter- 
party as the charterers, and throughout the charter-party 
obligations were assumed by and rights were stipulated for 
the “‘ charterers”” without any mention being made of the 
Atlantic Baltic Co. At the end of the printed form there was 
an addition in manuscript, the material part thereof being : 
“ Freight and demurrage in loading (if any) to be paid in 
Glasgow by the Kimber Coal Co.” ; and the charter-party was 
signed “‘ For the Atlantic Baltic Co., J. B. Jamieson of the 
Kimber Coal Co., Ltd.” It should be pointed out that 
although the Kimber Coal Co., Ltd., may have taken the 
point, that Mr. Jamieson’s signature did not purport to be 
that of the company, and that the reference to the company 
was only by way of description, the company expressly waived 
any such point in their favoyr. 

It is further to be observed that the Kimber Coal Co. was 
expressed in the charter as signing “ for”’ the Atlantic Baltic 
Co., and there were no such expressions as, for example, 
as agent,”’ expressly qualifying the signature. The House 
of Lords, however, held that signing “for” in the above 
circumstances was equivalent to signing “ as agent.” 

Demurrage became admittedly due, and the question 
therefore arose whether the Kimber Coal Co. were liable. 
Reliance was placed on the stipulation, referred to above, 
that demurrage was to be paid in Glasgow by the Kimber 
Coal Co., and it was argued that this clause imported a personal 
promise by the Kimber Coal Co. to pay demurrage sufficient 
to rebut any inference to the contrary from the form of the 
signature, especially in view of the fact that the charterers 
were a foreign firm. Inasmuch, however, as all the obligations 
were stated in the charter as vesting in the “ charterers,” the 
House held that the above clause should be construed with 
the other material parts of the charter-party as meaning that 
the charterers were under the obligation to make the payment 
in Glasgow, through the hands of their agents,” and not that 
the agents gave a personal undertaking to make the payment 
themselves. 

In conclusion, it should be observed that there was no 
evidence in this case on which the court might have held that 
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the Kimber Coal Co. intended to sign as principal as well. | Stewart was acquitted on that charge as well. On the 


If that had been so, then the rule laid down by the Court 
of Appeal in Young v. Schuler, 11 R.B.D. 651, might possibly 
have come under the consideration of the House. That case 
in fact decided that evidence might in certain circumstances 
be given to prove that a person who had signed ostensibly as 
an agent did, in fact, sign as a principal as well. There the 
document was signed “p.p. A. J. Abrahams & Co., J. O. 
Schuler,” and it was held that evidence might be given that 
Schuler signed on his own behalf as well. Apparently the 
principle on which such evidence is admitted that it 
does not contradict the document, since a person who 
signs a document as agent may also sign it as a principal, 
and evidence that he was signing in the latter capacity as well 
would not be evidence in contradiction of the terms of the 
written document. 


Limitation of Liability by Dockowners. 

AN INTERESTING point with regard tothe right of dockowners 
to limit their liability was decided by Hill, J., in “ The 
Ruapehu,” Times, 30th March. 

There the vessel in question, while undergoing repairs in a 
dry dock which formed part of the plaintiffs’ works, was 
damaged by fire, and the plaintiffs claimed to limit their 
liability under s. 2 (1) of the Merchant Shipping (Liability of 
Shipowners) Act, 1900. Section 2 (1) provides that “ the 
owners of any dock or canal, or a harbour authority or a 
conservancy authority ... shall not, where without their 
actual fault or privity any loss or damage is caused to any 
vessel or vessels . . . be liable to damages beyond an aggregate 
amount not exceeding £8 for each ton of the tonnage of the 
largest registered British ship, which at the time of such loss 
or damage occurring, is, or within the period of five years 
previous thereto, has been, within the area over which such 
dock or canal owners, harbour authority or conservancy 
authority performs any duty or exercises any power.” It 
should be observed, however, that in the above case, the 
negligence for which the plaintiffs had been held liable was not 
in respect of the docking of the vessel, or the doing of any act 
necessary to the proper management of a dry dock or of a ship 
therein or in relation thereto. 

Now, in “ The City of Edinburgh,” 1921, P. 70, 274, by the 
negligence of the servants of the dockowners while engaged on 
work on the vessel, the vessel and cargo were damaged by tire, 
but the Court of Appeal nevertheless held that the dockowners 
were not entitled to limit their liability on the ground that 
their liability was in no way connected with the fact that the 
plaintiffs in the action for limitation were dockowners. In 
his judgment (ib., at p. 278), Lord SternDALE, M.R.., laid down 
the principle that the above section merely referred to a 
limitation of the dockowners as such, i.e., in respect of some- 
thing in some way connected with their dock. Mr. Justice 
Hit1, applying this principle in the “ Ruapehu,” supra, held 
that the plaintiffs were not entitled to limit their liability. 


Removal of Indictments on Ground of Prejudice. 

Ir poEs not appear to be an easy matter, from a considera 
tion of the case of Re Mazxwell Stewart, Times, 3\st ult., 
to obtain an order for the removal of an indictment into another 
court. There an application was made on behalf of Maxwell 
Stewart, who had been committed for trial on a charge of 
burglary, to the Salisbury Assizes, for the removal of the trial 
to the Central Criminal Court, the grounds on which the removal 
was sought being local prejudice. Maxwell Stewart had been 
charged with Lincoln, at the last Devizes Assizes, with 
the murder of a man at Trowbridge. Lincoln had been 
convicted and executed, but Maxwell Stewart had been 
acquitted, but only on the direction of the judge to the jury 
to find a verdict of not guilty, since there was no evidence 
on which he could be convicted. Lincoln and Stewart, 
however, were also charged on the same indictment with 
robbery, but the prosecution offering no evidence thereon, 








intimation of the judge, however, that there would be a serious 
miscarriage of justice otherwise, Stewart was re-arrested and 
charged with burglary. This charge was triable at the 
Salisbury Assizes, and it was in respect thereof that the 
application for removal was made. As evidence of local 
prejudice was urged the fact that a large number of persons 
in Wiltshire had expressed their dissatisfaction at Stewart's 
acquittal, and a petition bearing the signatures of more than 
50,000 persons had been presented for Linco!n’s reprieve. 
Moreover, on an application made for bail, when Stewart 
was committed for trial, the police had informed the court 
that it was in the interests of Stewart's safety that bail should 
not be granted, and when the decision of the court refusing 
to grant bail had been announced, there was loud applause 
In court. 

It would appear in the circumstances that there was 
ample evidence of local prejudice, and it is somewhat difficult 
to see on what grounds the application could have been 
refused. In Arcuso.p’s “Criminal Pleading and Practice” 
(26th ed., at p. 113), this statement of the law appears: “ If 
it is clearly made out that there is a fair and reasonable 
probability of partiality and prejudice in the jurisdiction 
within which the indictment would otherwise be tried, the 
certiorari will be granted.” It is submitted that Re Marvell 
Stewart was just the type of case to which this principle 
applied, and that there was ample evidence of local prejudice 
such as to render the obtaining of a fair trial practically 
impossible, or, at any rate, highly improbable, at the assizes 
in question. 


Private Detectives. 

WE HAVE received a letter from the head of a well-known 
private detective agency in strong repudiation of certain 
comments made by the President of the Divorce Division on 
the evidence of “ paid watchers.”” The chief points of the 
letter are that such evidence is on occasion indispensable to 
the course of justice, and that, in ordinary fairness, a paid 
witness ought to be believed unless and until proved unworthy 
of credence. The writer of the letter gives her opinion that 
her business is an honourable one, and the fact that it is 
unpleasant or even sordid has nothing to do with the matter. 
The first point no doubt answers itself ; wrongdoers naturally 
prefer secrecy, and the fact that no tribunal in this imperfect 
world can afford to ignore the evidence of detectives and spies 
paid to report on offences may be regarded as conclusive. 
And just as police detectives are empleyed to track out and 
prevent crime, so persons requiring evidence in civil suits 
must have recourse to private enterprise. From the nature 
of things, no doubt Divorce Court petitioners are the chief 
clients, but there is probably a certain amount of such evidence 
required in passing-off cases, andinfringements of patents and 
copyrights. Food inspectors also often have to work through 
agents, for their faces may be as the snare of a fowler to local 
retailers. The issue, however, whether the evidence of paid 
detectives is as reliable as that of ordinary witnesses, is a 
different matter. In nineteen cases out of twenty, a husband 
who sets a detective to watch his wife desires, not relief from 
unfounded suspicion, but a divorce, and it is only natural 
that the paid detective should be anxious to please his or her 
client and obtain results. And thus, in case of doubt, there 
may be some bias of testimony. So the evidence of a police- 
man who wishes to obtain a conviction may be subject to the 
same discount—and indeed, if certain judicial dicta are 
regarded, the testimony of the paid private detective may be 
veracity itself compared with that of expert scientific 
witnesses [e.g., liars (past participle), liars, expert witnesses, 
my brother, Sir F——- B—— 


Re EGERTON. —The reference to this case in our Current 
Topic on p. 515 should read “1926, W.N. 107,” and not 


“1925, W.N. 107.” 
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New Consideration for Payment 
of Bet. 


AN INTERESTING point arising out of an action to recover 
a bet was raised before Mr. Justice Horriper, in Hyde v. 
Tyler, Times, 31st ult. The plaintiff in that case had backed 
Charley's Mount with the defendant, to win the Cesarewitch, 
and a dispute arose as to the odds. The parties agreed to 
refer the dispute to TaTrersaLi’s, and to abide by their 
TATTERSALL’s found in favour of the plaintiff, but 
The plaintiff thereupon claimed 
and he founded his 


dee ision. 
the defendant refused to pay. 
the amount awarded by TATTERSALL’S, 
claim on the ground, viz., that there was a new promise by 
the defendant to pay, founded on a new consideration, i.e., 
that the matter be allowed to be placed before TATTERSALL’s. 

ITyams v. Stuart King, 1908, 2 K.B. 696, may be regarded 
as having laid down the leading principle applicable to such 
cases. i.e.. that. although a bet is not recoverable at law, the 
consideration therefore being illegal and void, yet if a new 
promise to pay supported hy new and good consideration, can 
be made out. the amount of the bet can be recovered, and in 
Hyams v. Stuart Kina, held that forbearance 
to declare a person a defaulter might be a good consideration 
to support a new pay the debt. The facts in 
Hyde v. Tyler, supra, however, were not quite similar, inasmuch 
as there the consideration of the alleged new promise to pay 
was stated by the plaintifl to be the reference of the dispute 
is often a matter of some 


supra, if was 


promise t< 


to TATTERSALL’s Committee. It 
nicety to determine whether or not that there has been any 
new Thus, in Hyams v. Coombes, 29 T.L.R. 
113, the plaintiff instructed his solicitor to take proceedings 
for the recovery of a bet, which was, in fact, irrecoverable at 
law. The defendant thereupon wrote saying that he 
on the point of carrying out some financial transaction, and 
that if anything leaked out to show that he had been gambling 
the transaction would fall through, and he 


consideration, 


was 


and had lost money, 
requested the plaintiff to withdraw the matter from the hands 
of his solicitor, stating that he would, on the completion of the 
above transaction, attend the plaintiff's claim. The 
plaintiff accordingly instructed his solicitors not to proceed 
at that time against the defendant It is important to note 
that the court found in this case tha Tect of the negotia- 
tions between the parties was merely that the plaintiff should 
give the defendant further time for the payment of the bet. 
This, of course, amounted to no consideration at all, since it 


to 


hat the e 


was further time to pay a debt which was not legally recover- 
able at all, and the court accordingly held that the plaintiff 
at p. 414), Lusa, J., 


failed in his action. In his judgment (7/., 


said: “In such a case there were considerations which must 
be fulfilled before the matter could pass out of the range of a 
mere gambling transaction and become a legal cause of 
action. The plaintiff must prove that when the alleged new 


promise was made, there was an actual contracting mind in 
both parties to enter into a new and genuine bargain for real 


id he must fail if he left it 


real intention to enter 


and substantial consideration, at 
in doubt whether the parties had any 
into a valid contract. There must be 
to exercise some legal right in consideration of the promise to 
pay. It wa that there had 
threat to expose or that there had been a promise to pay ; 
that the | intended to contract and 
had in his mind that he was promising 


an actual forbearance 


not enough to show been a 


it must be shown varties 
that the defendant 
on account of a real consideration 


Any good consideration in the eye of the law, however, 
would, it is submitted, be sufficient to support a promis 
to pay. As to what amounts to good consideration, no better 
definition perhaps can be found than that adopted in Currie v. 
Mise, 1875, L.R. 10 Ex., at p. 162, where the court said: “ A 
valuable consideration in the sense of the law may consist 


profit or benefit accruing to one 


either in some right, interest, 





party, or some forbearance, detriment, loss or responsibility 
given, suffered or undertaken by the other.” 

With Hyams v. Coombes, however, should be contrasted 
Whiteman v. Newey, 28 T.L.R. 240. There a dispute was 
referred to TATTERSALL’S, the defendant further agreeing with 
the plaintiff, that if the decision went against him, he would 
send the plaintiff a cheque for the amount found due. The 
committee decided against the defendant, who failed to pay. 
In an action brought to recover the amount found due, the 
court held that the defendant was liable to pay. In this 
case, although there was a new promise to pay, it is sub- 
mitted, however, that there was no good consideration since 
the agreement to refer the dispute to TATTERSALL’s could not 
have been regarded as any consideration at all. The agree- 
ment was in effect to pay the amount found due by 
TATTERSALL’s, the amount in itself being irrecoverable at law 
since it was in respect of a gaming transaction. In Hyde v. 
Tyler, however, Horripee, J., refused to extend the principle 
of Whiteman v. Newey, and he held that inasmuch as there 
was in effect no promise to pay the amount found due, but 
merely an agreement to refer the matter to TATTERSALL’S, the 
plaintiff was not entitled to recover. 

In conclusion, it should be observed, that another point 
was raised, though not considered in Hyde v. Taylor, as to the 
effect of such a decision as one given by TATTERSALL’s in the 
reference of a dispute thereto. It is submitted, however, 
that inasmuch as such an award could be regarded as an award 
under the Arbitration Act, and inasmuch as it can merely 
effect debts of honour, which are not recoverable at law, 
it can have no legal effect here. On the other hand, when 
there is a new promis: and valuable consideration to pay 
the amount found due as the result of such a reference, then 
clearly a consideration of the reference may become material, 
for the purpose of determining the liability to pay the amount 
awarded. 








Liability of Principal for Agent 
Using his Motor Car. 


A RECENT decision in the Court of Appeal (Parker v. Miller, 
Times, 19th ult.), will be found instructive to all owners of 
motor cars, whose liability for the consequence of an accident 
is not limited to the times when the car is under their own 
control or that of their chauffeurs. The defendant owned a 
motor car, which he frequently allowed a friend, L, to drive. 
One afternoon in June, 1924, the defendant drove up to L’s 
house in Norwood, and took a party out for a drive. The car 
was driven back to the house by L, accompanied only by his 
daughter, a small child, and he left the car outside against the 
kerb, having presumably braked it. However he did not 
do so sufficiently, as the road was on a steep hill, and after an 
interval of about half an hour the car began to move, and 
gathering speed crashed into the basement of a house, doing 
damage to the extent of £63. Shortly afterwards the defendant 
returned, walking to L’s house. The owner of the premises 
damaged sued the defendant in the county court for damages. 
The defendant did not give or call any evidence, but submitted 
that as the car was out of his control he was not liable. The 
county court judge held that the defendant was responsible 
for L’s negligence. The defendant appealed to the Divisional 
Court, which held that the county court judge had not 
sufficiently directed his mind to the question whether the 
relation of principal and agent existed between L and the 
defendant, and ordered a new trial. 

But there has been no newtrial. The plaintiff next appealed 
to the Court of Appeal, and submitted that there was evidence 
upon which the county court judge could decide in her favour. 
It was strenuously argued by counsel for the defendant that 
as there was no evidence that L was employed by the defendant 
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and the defendant was neither on nor in proximity to the car 
when the accident happened, the relationship of principal and 
agent was not established, and the defendant was not | 
responsible for L’s default. 

The Privy Council decision of Samson v. Aitchison, 1912, | 
A.C, 844, was relied on in supp rt of this proposition. But the | 
court held that the actual proximity of the defendant to the | 
car did not affect his liability. There was evidence from which | 
the county court judge could and did infer that when L drove 
the car up to his house, he was acting under the orders, or, at | 
any rate, at the request of the owner, who had evidently gone | 
somewhere where it was not convenient to leave the car, and 
walked back to the house expecting to find it there. It was 
true that in Samson v. Aitchison the owner was in the car while 
it was being driven by a prospective purchaser. But the 
argument for the defendant was practically identical with 
the dissenting judgment of Srout, C.J., of the New Zealand | 
Court of Appeal, with which the Privy Council disagreed. | 


As Scrutron, L.J., remarked, the test of liability as principal 
for the negligence of an agent has ever since the decision in 
Quarman v. Burnett, 6 M. & W. 499, been, not actual physical 
control but right of control of the agent. 

No doubt here L could have been sued and made liable. | 
But the defendant as owner was almost certainly insured | 
against accidents, whereas L was not. Owners should see | 
that their policies insure against accidents which may happen | 
while their cars are being driven by any other person with 
their authority. 





Disregarded and Unenforced Laws. 


THE question whether laws which are openly flouted ought | 
to be repealed is one on which there has been difference of | 
opinion. There is a well-known passage in “ BLacksTONr,” 
for instance, in which, after pointing out that the various 
statutes of his time against card playing, racing, lotteries, 
duels and similar fashionable practices were violated every 


day, the learned writer commended a law xo tolerant in 
operation and yet with such powers in reserve. But the more 
general opinion is that laws which are publicly mocked and 
derided lower the majesty and dignity of the rest, and afford 
real wrong-doers a grievance that there is an unjust dis 
Those who hold this view 
Apart altogether 
the legislators 


crimination against themselves. 
may cite the example of the United States. 
from the Volstead Act, and “ bootlegging,” 
of some of the states seem to have a passion for the statutory 
enforcement of decorum according to their own ideas, and 
so pass laws against kissing, or smoking cigarettes in public, 
etc. The native may, perhaps, be excused for deriding such 
legislation, but gangs organized to violate unpopular measures, 
like prohibition, tend to bring all law into contempt, as the 
dreadful New York and Chicago statistics for murder show. 


This spirit of lawlessness in the American— 
Which bids him flout the law he makes, 
Which bids him make the law he flouts, 
Till, mazed twixt scorn and fear, he wakes 
‘ihe grinning guns—which have no doubts, 
thrives on unenforced statutes, and the margin between dead 
and living law needs careful watching. 

On the whole, although some of the Acts against card- | 
playing and lotteries which were disregarded in BLuacksTONE’s 
days are still unrepealed and still unenforced, our own statute- 
book is fairly free of dead-letter laws. It might not be difficult 
to frame a short Bill to repeal them all. In 
however, there are extraneous obstacles of a political or 
religious nature. 

Foremost, of course, amongst disregarded laws must be 
placed s. 9 of the Motor Car Act, 1903 “a person shall not, 
under any circumstances, drive a motor car on a public | 
highway at a speed exceeding twenty miles an hour.” The | 


some cases, 


Act of 1903 was originally a temporary one, annually renewed 
by successive Expiring Laws Acts until 1922, when it was made 
permanent, and it would have been quite easy to drop this 
provision, while retaining s. 1, relating to dangerous and 
reckless driving. It was, however, artificially continued from 
year to year, and then stercotyped at a time when, practically, 
every owner of a car broke it every time he used his car. 
The veto as it stands is absurd, and has the dangerous tendency 
of leading the poor to suppose that the rich can break the law 
with impunity—though, perhaps, this may be partially offset 
by the activities of the street bookmaker, whose clients bet 
in shillings. He flourishes, like the in an 
elaborate system of esplonage and counter espionage, for 
which his patrons must pay—in betting money for his spies, 
and in rates for those of the poli e. It is of course true that 
theft is also elaboratelv organized, but the difference is that 
people who are naturally law-abiding drive cars over twenty 
miles an hour and make ready-money bets, but do not steal. 
They connive, however, at the “ obstruction,” of the police 
in motor traps, and help street bookmakers against them, 
and therein lies a greater danger either than betting in shillings 


boot legger, 


or proceeding at twenty-five miles an hour on a wide and empty 
road. 

The whole law of betting and gaming reeks of anachronisms 
and disregarded prohibitions. Whist drives for a subscription 
are illegal, Morris v. Godfrey, 1912, 28 T.L.R. 401, R. v. 
Hendrick, 1921, 37 T.L.R. 447, vet they take place every 
day with an occasional and apparently arbitrary pounce 
by the police. Thus the enforcement of the law naturally 
appears capricious and unjust. The games of “ basset” 
were specifically forbidden in BLacksToNE’s 
forbidding them (of 1738 and 1739 res- 
No doubt the young gamblers 
The law 
about these games is now strictly observed, because no one 
knows how to play them. And modern judges, with a wary 
eye on Jen's v. Turpin, 1884, 13 Q.B.D. 505, have never 
ventured to lay down in what circumstances playing cards 


and “ passage,” 
time, and the Acts 
pectively), are still unrepealed. 
played them when he wrote the “ Commentaries.” 


for money is lawful 

Prize-fighting is, of course, illegal. and it was specifically held 
in R. v. Orton, 1878, 14 Cox C.C. 226, that the use of boxing- 
gloves by the principals does not make them less so. In 
R. v. Coney, Q.B.D. 534, Lord Brampron, as 
Hawkins, J., laid down the law as follows (p. 553): “ nothing 
can be clearer to my mind than that every fight in which the 
object and intent of each of the combatants is to subdue the 
is, or has a direct tendency to, a 
I have no doubt, then, that every 


1882, 8 


other with violent blows, 
breach of the peace 
such fight is illegal.” 
Nevertheless, a sort of concordat was made about thirty 
years ago between the police, no doubt glad to be relieved of 
an unpopular duty, and certain astute patrons of “ the fancy,” 
based on the fiction that prize-fights with gloves (whieh really 
help to preserve the hands from injury, and so allow harder 
blows) are graceful sparring matches, and that the combatants 
do not intend to subdue each other, etc. Thus, breaches of 
the law are not only allowed but encouraged by the police, 
who preserve order at such fights. Obviously these contests 
ought to be made legal if they are allowed to continue. 
Section 34 of the Roman Catholic Relief Act, 1829, still in 
force, enacts that Jesuits and Roman Catholic Monks shall be 
banished for life. In 1902 certain persons tried to enforce 
this law, to the manifest embarrassment of ALVERSTONE, L.C.J., 
and two other judge s in R. v. Kennedy, 86 L.T. 753. The 
court then held that a magistrate was justified in refusing 
that administrators of the 
law can pick and choose the statutes they will administer. 
The danger of such a decision is manifest. In effect, every 
disregarded and unenforced law tends to the breaking up of 
laws, and the effort to bring the written and administered 
law into harmony must therefore always be worth making. 


process—practically a decision 
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A Conveyancer’s Diary. 


In Re Frewen, 1926, W.N. 109, Mr. Justice Lawrence had to 
decide whether or not a certain limited 
owner had the powers of a tenant for life 


Freehold and 


Person having 
the Powers of under the S.L.A., 1925. 


a Tenant for copyhold lands stood limited upon trusts 
Life under the that the trustees of the settlement should, 
§.L.A., 1925. after certain events had happened (these 


events actually happened in 1919 and 1922), 
enter into possession of the income of the settled estates and 
should continue in possession thereof during the remainder of 
the life of T.F., with power to manage the settled land and 
deal with it as absolute owners. The trustees were then to 
hold the net income upon trust to pay two-thirds thereof or 
the annual sum of £500, whichever should be greater, to 
T.F. during his life or until an attempted alienation or 
charging. The remaining one-third was to be held as capital 
money arising under the S.L. Acts in trust after the death of 
T.F. for his first and other sons successively. 

The trustees in 1922 entered into possession of the settled 
estate and contracted to sell part thereof. The purchaser 
raised the question who was the proper person to convey, and 
a summons was taken out under 93 of the S.L.A., 1925, 
to have it determined whether T.F. was a tenant for life or 
a person having the powers of a tenant for life of the settled 
estate, or whether the trustees had the powers of a tenant for 
life, or whether they held the settled estate upon the statutory 
trusts. 

Section 20 (1) (viii) of the S.L.A., 1925, enacts that, amongst 
others, the following has the powers of a tenant for life uader 
the Act, namely, a person entitled to the income of land under 
a trust or direction for payment thereof to him during his 
own or any other life, whether or not subject to expenses of 
management or to a trust for accumulation of income for any 
purpose or until forfeiture, cesser or determination by any 
means of his interest therein unless the land is subject to an 
immediate binding trust for sale. 

It was contended, on the one hand, that T.F., in the events 
which had happened, being a person entitled to the income 
of the settled estate for life subject to a trust for the accumula- 
tion of part of the income, was therefore within s. 20 (1) (viii). 
On the other hand, it was argued that there was no person 
having the powers of a tenant for life under the S.L.A., and 
that therefore s. 23 of that Act operated to give the trustees 
of the settlement such powers. 

Mr. Justice Lawrence held that the particular wording of 
the trust was designed to prevent T.F. from becoming a 
tenant for life or having the powers of a tenant for life. 
Accordingly he made a declaration that T.F. was not a person 
having the powers of a tenant for life under the S.L.A., 1925, 
but that the trustees of the settlement had these powers by 
virtue of s. 23 of the Act. 

Attention may be drawn to two interesting recent decisions 
on the limitation of actions. In the first 


Recent case, Re Jauncey, 70 Sox. J. 527, a person had, 
Decisions on in 1904, mortgaged his reversionary interest 
the Limitation in a residuary trust fund which consisted 


Acts. partly of personalty and partly of the proceeds 

of the sale of land held on trust for sale. 
No interest had been paid at all and no acknowledgment 
of the debt given. Mr. Justice Russell held that, so far as the 
fund was composed of the proceeds of sale of land, the mort 
gagee’s claim was barred, s. 8 of the Real Property Limitation 
Act, 1874 being clearly applicable. Re For, 1913, 2 Ch. 75, 
and Re Witham, 1922, 2 Ch. 413, are really conclusive on this 
point. In the former case a mortgagor’s interest in the 
proceeds of sale of land held on trust for sale was held to be an 
interest in “ land ” as defined by the Real Property Limitation 
Act, 1833, s. 1, and therefore, under s. 34 of the same Act, 
and s. 8 of the Act of 1874, the title of a mortgagee was deemed 
to be extinguished after the lapse of twelve years. In Re 





Witham, supra, it was decided that a mortgage debt as against 
the proceeds of sale of real estate was barred by s. 8 of the 
Limitation Act, 1874. On another point taken in Re Jauncey 
the learned judge decided in the mortgagee’s favour, namely, 
that he was entitled to enforce his security against the personal 
estate comprised in the fund, including s6 much of the land as 
consisted of personalty, for there is no Statute of Limitation 
specifically applicable to a mortgage of personalty. 

It was ingeniously argued for the mortgagee, in Re Jauncey, 
that s. 8 of the Real Property Limitation Act, 1874, did not apply 
to the mortgage in this case, inasmuch as the mortgage deed 
contained a provision for the capitali:ation of interest and was 
therefore incapable of being barred. Some colour was given to 
the argument by the remarks of Younger, L.J., in Re Morris, 
1922, 1 Ch. 126, at p. 158, that a provision for the payment of 
compound interest contained in a mortgage might, in effect, 
be described as one under which the mortgagees re-lent to the 
mortgagors the interest which was treated as having been 
first paid to them. But Russell, J., considered these words 
to be merely obiter and to constitute no real foundatior for the 
argument. 

In the other case, Toates v. Toates, 1926, W. N. 11], 
the question was whether or not a widow, having taken out 
letters of administration of the estate of her husband, who had 
died intestate, became by virtue of the Land Transfer Act, 
1897, ss. 1 (1), 2 (1), an express trustee of the deceased’s 
realty. Section 2 (1) of that Act provides that “.. . the 
personal representatives of a deceased person shall hold the 
real estate as trustees for the persons by law beneficially 
entitled thereto . The Divisional Court, consisting of 
Warrington and Atkin, L.JJ., sitting as additional judges of 
the King’s Bench Division, and reversing the decision of the 
County Court judge, held that the effect of the Land Transfer 
Act was to make the administrat ix an express trustee of the 
real estate. Hence the heir-at-law’s claim was not barred 
by the Limitation Acts. 





Landlord and Tenant Notebook. 


SEVERAL interesting questions with regard to the principle 
of apportionment under the Rent Restriction Acts were 
recently raised before his honour Judge Hargreaves, in the 
case of Dennis v. Hyman (unreported). These proceedings 
had been instituted for the recovery of rent by a landlord 
against a tenant of part of certain premises, and among the 
defence : raised thereto was the defence that the rent of the part 
was excessive. The tenant before the hearing of the action, 
Hyman v. Dennis, took out a summons for apportionment in 
order that the standard rent of his part of the premises should 
be determined. At the time when the summons was taken 
out, however, the applicant for apportionment had ceased to 
occupy the premises, having vacated the premises about 
three months previously. The point was thereupon taken 
that no independent application for apportionment could be 
made, inasmuch as the applicant was no longer a tenant, 
whether contractual or otherwise. Now s. 12 (3) provides 
that “where, for the purpose of determining the standard 
rent or rateable value of any dwelling-house to which this 
Act applies it is necessary to apportion the rent at the date in 
relation to which the standard rent is to be found . . . the 
county court may, on application by either party, make such 
apportionment as seems just r 

It is to be observed that the above section employs the 
“either party,’ and states that an application 
may be made “ where for the purpose of determining the 
standard rent it is necessary to apportion the rent.” 
The learned county court judge accordingly held that an 
application might be made even by an ex-tenant, and that 
in the circumstances, by reason of the nature of the defence 
by the ex-tenant to the landlord’s claim for rent, an occasion 
had arisen for determining whether apportionment should 
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be made in respect of the part in question. There appears to 
be no previous authority, as to whether an application may 
be made by an ex-tenant o- an ex-landlord, and the ruling of 
the learned judge in Dennis v. Hyman should therefore be 
noted. 

The main question raised in the above summons was 
whether an apportionment could be made. The fac s were 
shortly as follows. In 1911 the premises had been let under 
a seven-fourteen years’ lease, the premises being described 
therein as a “‘ messuage or dwelling-house, shop and premises.” 
The premises in question consisted of a shop, with a sitting 
room behind, and also a kitchen fitted with a kitchener, 
scullery and dresser, both these rooms being on the ground 
floor, and of two floors above, two rooms being on each floor 
some of these rooms were fitted with wardrobe cupboards, 
and there was no question that the whole of the premises 
were structurally adapted for use :s a shop and a dwelling- 
house, so that prima facie, they came within the provisions of 
s. 12 (2) (ii) of the Act of 1920, which provides that “ the 
application of the Act to ai.y house or part of a house shall not 
be excluded by reason only that part of the premises is used 
as a shop or office, or for business, trade or professional 
purposes.” It appeared, however, from the evidence that the 
whole of the premises, including even the kitchen, had been 
used as business premises by the tenant from 1911-1922, 
the tenant having used the dwelling-house portion for the 
purpose of storing glass and china. This use, however, had 
been throughout without the knowledge and consent of the 
landlord. The learned judge held that the character of the 
premises had to be determined by their actual] use, and that 
the actual user could be taken into account, since the tenant 
was entitled, notwithstanding the description of the premises 
in the lease, to use the whole as a dwelling-house or as business 
premises as he pleased, without the landlord’s consent. It is 
submitted, however, that the view taken by the learned judge 
was erroneous. From the description of the premises in 
the lease, the premises were clearly let for a double purpose, 
viz., a8 a shop as far as the shop was concerned, and as a 
dwelling-house as far as the dwelling-house portion of the 
premises was concerned, and ro altered user of the premises 
without the knowledge and consent of the landlord could 
change the character impressed on the premises by the lease 
itself. As Scrutton, L.J., said in Hyman v. Steward, 41 T.L.R., 
at p. 502: “I doubt whether the tenant by his mere use or 
disuse of the demised premises, without the landlord’s know- 
ledge or consent, can either take a house out of the Act or 
bring a house within the Act.” 

But in Dennis v. Hyman, notwithstanding the fact that the 
premises were held to be business premises in August, 1914, 
an order for apportionment was nevertheless made, on the 
ground that the question whether the comprising property 
constituted a dwelling-house or business premises was 
irrelevant as far as the principle of apportionment was con- 
cerned. Now Branch & Evans v. Hardy Bros, 41 T.L.R. 427, 
and Phillips v. Potter, ib., 460, have decided that an apportion- 
ment may be made notwithstanding the fact that the com- 
prising property was not within the Acts at the time when 
the part in question was let. But in those cases the 
comprising property was not within the protection of the 
Act by reason only of the fact that the rent and /or rateable 
value of the whole were beyond the prescribed limits. The 


LAW OF PROPERTY ACTS. 
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| CONVEYANCE ON Sate TO Nominee—For a Proposed 
COMPANY. 

| 237. Q. In October, 1925, A purchased on behalf of a 
company, which was then proposed to be formed, certain 


| property which was conveyed to him without any mention 
| that he was to hold the same on trust for such company, and 
| no reference in the deed of conveyance being made as to the 
proposed company. In February, 1926, a cor ipany was duly 
formed and incorporated, and it is now required that A either 
conveys or vests by deed the said property in the company, 
the date of 


since the company has, sin the conveyance, 
| ° 3 . . . wae ° ‘ ° 
| provided or adjusted the purchase price with A. The intention 
at the time of purchase was to purchase the property for and 


as 
1 company to be constituted at a 
the time possible that the 


ue 
conveying of such property. 


| on behalf of the propo 
later date, since it 
company be formed prior to the 
Will you please state the appropriate deed to be utilized for 
vesting the fee simple of the property in the new company 
and reference to any precedent, and also what amount of 
stamp duty will be necesary, A, who is the managing 
director of the company concerned, and the company itself, 
desire that, if possible, a nominal stamp duty of 10s. be 
impressed, for the ad valorem stamp duty will be somewhat 


was not aft 


since 


heavy. 

A. Since the company was not in existence on Ist January, 
1926, plainly the L.P.A., 1925, Ist Sched., Pt. II, paras. 3 
and 6 (d), could not operate in its favour to pass the legal 
estate to it from A, though it might have operated in favour 
of anyone who had advanced the money to pay for the pro- 
perty taken in the name of A. If so, that person must convey 
to the company. But, whether so or otherwise, there is no 
existi: g trust for the company, which must therefore buy the 
property, and there is (and was before 1926) no means of 
avoiding the ad valorem stamp duty. A having accepted a 
conveyance, the contract between him and his vendor was 
complete, though, if the matter had remained in contract, the 
double stamp duty might have been avoided under s. 59 (4) 
of the Stamp Act, 189]. See also “ Palmer's Company 
Precedents,” 12th ed., Pt. 311-321, and s. 87 of the 
Companies Act, 1908. 

SETTLED LAND 

238. Q. A, who died in 1871, by his will gave all his property 
to his wife, B, during her life, and after her death to his 
daughter, C, during her life, and in case his said daughter, C, 
should leave any issue living at the death of C, 
his property unto such child or children of his said daughter, C, 
but if no issue survived C, then he gave his property to D, 
and by his said will appointed B, X and Y to be his executors, 
He did not appoint trustees, 

living and has two daughters 


I, 


pp. 


TRUSTEES. 


t hen he gave 


who proved his said will. 


B, X and Y are all dead. Ci 





principle, however, seems to have been clearly expressed in | 
Phillips v. Potter by Salter, J., thus: “‘ The questions whether 
at the time of the separate letting or on 3rd August, 1914, the 
comprising property was a dwelling-house to which the Act 
applied, or whether it was a dwelling-house at all, are in my 
opinion irrelevant to the right to apportionment.” The 
principle would therefore appear to be that, if the part in 
question formed part of a comprising whole which was let on 
the 3rd August, 1914, or other material date, an apportionment 
may be made notwithstanding that the comprising whole 
on such date was not let as a dwelling-house at all. 





and one of the daughters has children. The estate consists of 
freehold property and a fund in court. It is now desired to 
appoint trustees of the that a vesting deed can be 
executed vesting the freehold property in C as tenant for life 
and also to apply to the court for payment out of the fund 
in court. Under the above circumstances can C, the tenant 
for life, appoint trustees by deed, or is it necessary to apply 
to the court for such appointment ? If it is necessary to apply 
to the court, who should be served with the summons ? 

A. The appointment of of the will would not 


oO} 
necessarily make them so for the purposes of the 8.L.A., 1925. 


will so 


trustees 
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Under s. 30 (3) of the 8.L.A., 1925, A’s personal representatives 
are trustees for the purposes of the Act if there are no others. 
These wi'l be the executors (if any) of the survivors of B, 
X and Y. If the survivor did not appoint an executor there 
will have to be an applic ation to the court under the 2nd Sched., 
para. | (5) for this is not a case of “ bonis non administratis ” 
for the appointment of an administrator. C has no power to 
appoint trustees for the purposes of the S.L.A., 1925, but 
should be the applicant to the court. As to respondents: see 
A.P., 1926, p. 1058, as a guide for preparing the instructions 


to counsel who settles the application But if C’s grand 
children and all othe r person interested are of age and Sui UTILS, 
an appointment under s. 30 (1) (v) could be made without 


such an application—which, however, will have to be made 


sooner or later to deal with the fund in court. 
UnpIvipED SHares—Jornt TENANCY. 


239. Y. There are two pure hases—in the first case, two 
members of a family are buying a house to live in, and in the 
second case, two persons are buying premises for extension of 
their business—in both cases freeholds. (1) Does s. 36 (1) 
of the L.P.A., 1925, do away with any right of action in 
equity of the personal representatives in the case of a death 
of one joint tenant, for it says that the joint tenancy in equity 
is not severed ? (2) As there appear to be doubts as to (a) the 
necessity of a new trustee being appointed if one dies, (b) any 
power of mortgaging, (¢) as to a mere dummy or man of straw 
being appointed if a new trustee has to be appointed. 
(3) Would the simplest plan be to have two deeds? One a 
simple conveyance to the parties as joint tenants upon trust 
to sell, mortgage and lease and to hold upon the trusts of a 
deed of even date, and in the second deed set out shortly the 
trusts, making both parties or the survivor and the personal 
representatives of the deceased together the appointors for a 
new trustee ? 

A. If the joint tenancy in equity has not, in fact, been 
severed on the death of one, the survivor, as before 1926, 
takes absolutely, and the executors of the first to die have no 
interest in the property previously subject to the joint tenancy. 
But if the joint tenancy has been severed and the proper 
notice been given under s. 36 (2) the surviving joint tenant 
holds as trustee for sale and should appoint a co-trustee under 
the T.A., 1925, s. 36 (1), for he could not give a receipt for 
1925, s. 14. The proceeds of 
sale will be subject to the equities see L P.A . 1925. s. 3 (1) 
(b) (i). If the executors of the first to die, who in his lifetime 
has severed the joint tenancy in eq lity, apprehend that the 
survivor intends to sell as if absolutely entitled and misappro- 
it will be « pen to them to apply to the 


the proceeds of sale see T \ : 


priate the proceed 
court, stating their reasons, and asking for the appointment 
of another named trustee, or other suitable relief. The 
suggested plan of two deeds hardly appears to be necessary, 
having regard to s. 28 of the L.P.A., 1925, which gives power 
to make any ordinary lease, and the inherent power of trustees 
for sale under s. 35 of the L.P.A.. 1925, to mortgage, as to 
which see the answer to (. 170, p. 420, ante, and Q. 212, post, 
and authorities there mentioned. However, a clause in the 
conveyance giving the executors or administrators of the first 
joint tenant to die joint power to appoint new trustees with 
the survivor might possibly be useful. 


Trust orn Power or Sate. 


240. QY. By the will of a testator, who died in 1886, certain 
freehold and leasehold property was devised by him to his 
trustees, upon trust that they or the trustees or trustee for 
the time being of the will should (with the consent of his wife 
during her life, and after her death with the consent of such 
his child or children who should be entitled for the time being 
to the rents and profits of the said premi es, and be of full age, 
and in case there should be no such child, at the discretion of 
his trustees) sell the said premises for which pur pose the y or 
he should have a power of sale, and then follows the usual 


or trustee, notwithstanding that the discretionary trust for 

sale thereinbefore contained might have arisen, to postpone 
| such sale as he or they should think fit, and he also gave his 
| trustees similar powers of leasing as could be authorized by 

the Chancery Division under the Settled Estates Act, 1877, 
| or any Act amending or extending the same, and he further 
| declared that for the purposes of transmission and enjoyment 
| the said hereditaments and premises should be deemed to le 
| money from his death. The original trustees died and new 
| trustees have been appointed. There is only one child of the 

testator, who is in the rare position that whilst under the 
terms of the will he is tenant for life with remainder in fee 
simple to any children he may have, yet should he have no 
children then the trustees have to hold the property or the 
proceeds of sale thereof in trust for himself absolutely. The 
question now arises whether the devise to the trustees is an 
absolute and binding trust for sale as defined in s. 205 of the 
L.P.A., or whether it is a mere power of sale with consent, 
It will be observed that the testator, in the first part of his 
will, spoke of his trustees having a power of sale, but later in 
his will he, as stated above, states that for the purposes of 
transmission and enjoyment the hereditaments were to be 
deemed money from his death. If only a power of sale, then, 
of course, the trustees will have to execute a vesting deed, 
but if a trust for sale, then ss. 28, 29 and 30 of the L.P.A., 
1925, would apparently apply ? The tenant for life was, some 
time since, let into possession of the trust property and has 
exercised the powers of a tenant for life in respect to leasing 
and management, but no formal assent was executed by the 


| clause for investment. And testator empowered his trustees 





trustees prior to the coming into operation of the 8.L.A., 1925, 
Sales of land have been made by the trustees, the tenant for 
life joining to consent. 

A. This is clearly a border-line case between trust and 
power, and probably even perusal of the whole will would 
leave it indeterminate. On the materials furnished, no 
purchaser could be advised in the absence of a judi ial decision 
that he had a safe title either way. There is, of course, plenty 
of authority on the issue between “ trust for ” and “ power of ” 
sale, but it is not helpful in the construction of the L.P.A., 
s. 205 (1) (xxix). The trusts of this will are not unlike those 
considered in Re Goodall. 1909, l Ch. 140), but the decision in 
that and similar cases (Re Johnson, 1915, 1 Ch. 435, and those 
cited therein) turned on the very different wording of s. 63 of 
the 8.L.A., 1882. Here the express power to postpone and 
the notional conversion rather indicate a trust for sale, but a 
sound argument could be made either way. The true 
discrimination would appear to be, not notional conversion, 
but, have the trustees to justify their conduct in selling or in 
delaying sale ? (in the latter case if, of course, the tenant for 
life consented). Sale need not be delayed, for there is certainly 
power to sell, but a purchaser would probably require a vesting 
deed to be executed, and a conveyance both from the trustees 
and tenant for life in exercise of all powers, etc. 

Witt—Drrection To Sett—LeEGAL Estate. 

241. Q. A testator who died in November, 1925, after 
appointing three executors and trustees, directed her trustees 
to sell and convert into money all her real and personal estate 
and to receive the proceeds of sale, after payment of debts, 
etc., upon trust as thereinafter mentioned. The freehold 
and enfranchised property belonging to testator was sold 
in January, 1926. As the will contained only a direction 
to sell, in whom would the fee of (a) the enfranchised property, 
and (b) the freehold property, vest on Ist January, 1926 ? 

A. A direction in a will, unless controlled by the context, 
is imperative, and the trustees, on their assent as executors 
to themselves, under s. 36 of the A.E.A., 1925, held upon 
trust for sale with power to postpone, unless there was a 
contrary intention expressed: see L.P.A., 1925, s. 25. The 
legal estate in the freeholds is vested in the personal repre- 
| sentatives, and they could make title either as executors or 
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trustees. The vesting of the enfranchised copyholds took 
place under the L.P.A., 1922, as amended by the L.P.(Am.)A 
1924: see L.P.A., 1925, s. 202. If the executors had been 
admitted before 1926, they would take the fee simple under 
the L.P.A., 1922, 12th Sched., para. 8 (a). If otherwise, they 
would take it, subject as provided, under para. 8 (6). If 
the direction to sell is not in fact imperative, the vesting of 
the fee will depend upon the trusts. If the whole of the land 
is settled, with one or joint tenants for life, it will vest in 
him or them, and the power of sale will be exercisable by 
him or them under the 8.L.A., 1925, s. 108 (2). If there are 
undivided shares vested in possession, there will be a trust 
for sale. If there is one beneficiary only, he may, as before, 
elect to take the property unconverted, unless the executors 
sell as such. 
UNbDIVIDED SHarEsS—Power TO MorTGAGE. 

242. @. A, B and C have contracted to purchase long 
leasehold prope.ty and require a mortgage on this property 
to enable them to complete the purchase. Questions 133 and 
142 in your issue of 6th February have been carefully perused, 
but the difficulty is to find any power in the Acts enabling 
A, B and C to mortgage and safeguarding the proposed 
lenders if they make the advance. Section 17 of the T.A., 
1925, would doubtless protect the lender if he could satisfy 
himself that there was a power in A, Band C to raise the money 

16, T.A., 1925). When drafting the assignment to A, B 
and C as joint tenants, it occurred to us that it might be 
possible to insert therein a power to charge the property, 
but we cannot find, on searching the precedent books, any 
such clause having been used in a similar case. Please say 
(1) if A, Band C can mortgage under s. 16, T.A., 1925. (2) If 
not, what should A, B and C do in order to give themselves 
a power to charge the property ? 

A. This difficulty has been further considered and a fresh 
set of authorities cited in the answer to Q. 170, p. 420, ante. 
If the qvestioners read the discussion in the “‘ Conveyancers’ 
Diary” on p. 378, ante, and the notes on the precedents 
in the “Enc. F & P” and “K & E” mentioned in the 
above answer, they should be as fully informed on the point 
as anyone can be in the absence of judicial decision. If the 
conveyance has not yet been executed, a power given to 
A, B and C to apply capital money “ for any purpose whatever 
as they may jointly determine,” would give them power to 
raise it by mortgage under s. 16 (1) of the T.A., 1925, and 
the mortgagee would have the protection afforded by s. 17. 
Such a clause can at least do no harm. 

SETTLED LAND—SusBJect TO Lire ANNUITIES—POWER TO 
MORTGAGE. 

213. Q. A testator who died in October, 1925, devised certain 
freehold property to his trustees upon trust for his son B 
absolutely, subject to the payment of two annuities in favour 
of testator’s wife and daughter. B wishes to mortgage the 
property for his own use: (a) Having regard to s. 1 (1) of the 
S.L.A., 1925, can B make a legal mortgage? (5) If not, 
what method should be adopted to enable him to raise the 
amount he requires ? (c) Can the annuities given by the will 
of the testator be registered as land charges? (d) If B is 
only able to make an equitable mortgage can it be registered 
as a land charge ? 

A. Assuming the annuities were life annuities, the property 
was settled land on Ist January, 1926, by virtue of s. 1 (1) (v) 
of the 8.L.A., 1925 (the opinion being here given that 
“charged voluntarily” within that sub-section includes 
charged by will). This being so, B is a limited owner having 
the powers of a tenant for life under s. 20 (1) (ix), and can 
only raise money by legal mortgage under s. 71 (1). Therefore 
the answers to the questions put are: (a) No. (b) He can only 
make an equitable mortgage of his own interest. (c) No, see 
L.C.A., 1925, ss. 4 (1) and (5) and 10 (1), Class E. Annuities 
bequeathed by will are not registrable. (d) No, because the 


mortgage would only affect an interest arising under a settle- 
ment, and so is excluded from the class of registrable equitable 


charges under the L.C.A., 1925, s. 10 (1), Class C (iii). It may 
be added, however, that if s. 1 (1) of the L.P. (Amendment) 
Bill passes in its present form (see p. 507, ante), B will be able 
to make a legal mortgage subject to the annuities. 


TENANTS IN COMMON—CONVEYANCE BY ONE. 


214. Y. Aand B were, immediately prior to the Ist January, 
1926, entitled in fee simple as tenants in common in equal 
shares to freehold property. After 1925, A purported to 
convey his one-half share to B fee simple for valuable 
consideration which conveyance would have been effectual 
to convey the legal estate had the deed been executed prior 
to 1926. What is the effect of such conveyance? Does it 
merely convey an equitable interest only, leaving the legal 
estate in A and B as joint tenants on trust for sale, or does the 
conveyance operate as a release under s. 36 of the L.P.A., 1925 ? 

A. By virtue of the L.P.A., 1925, Ist. Sched., Pt. IV, 
para, | (2), A and B, in lieu of their tenancy in common, became 
joint tenants upon trust for sale on Ist January, 1926. After- 
wards A’s conveyance, whether by release (as strictly it should 
have been) or otherwise, see nag v. Willan, 2 Wm. 8. 
Saunde rs, 96A., passed all his estate to B, see L.P.A., 1925, 
. 63 (1), though, technically, perhaps, ie might not have been 
dise harged from his trust, see T.A., 1925, s. 37 (1) (ce). Such 
difficulty as there may be really arises pes i s. 42 (1) (a), 
of the L.P.A., 1925, for it is conceivable that under that 
sub-section a purchaser might require B to sell in pursuance 
of the trust for sale, and therefore to appoint a new trustee 
instead of A, orre-appoint A. However, s. 23 does contemplate 
that a trust for sale may be extinguished by the united action 
of the persons entitled in equity, and under s. 72 (3), B, being 
solely entitled in equity, might convey to himself under his 
own direction free from the trust for sale, a proceeding which 
would destroy the trust for sale and give him full dominion. 
It is submitted therefore that a purchaser with sense would 
accept title from B without this superfluous formality, taking of 
course the “ beneficial owner *’ covenants, and a purchaser who 
or whose adviser was less sensible would in resisting an action 
for specific performance, obtain a decision to the above effect 
at his own expense. 


PERPETUALLY RENEWABLE LEASEHOLDS—EFFECT OF NEW 
LEGISLATION. 

Q. A, a lessee for 999 years, grants a lease with a 
covenant for renewal, such renewal lease to contain a similar 
covenant. Is the sub-lessee’s interest perpetually renewable 
under the provisions of s. 145 of the L.P.A., 1922 ¢ If not, 
would it not seem that in future the provisions of that section 
may be avoided by the freeholder, who wishes to create a 
perpetually renew: ible leasehold, granting a lease for, a long 
term to a nominee, the latter granting the lease with a covenant 
for renewal from time to time? Alternatively it seems that 
the freeholder might grant a lease with a similar covenant for 
renewal with a provision that renewals should not be granted 
beyond a period of say 999 years from the date of the first 
lease ? 

A. The courts, of course, lean against construing a covenant 
for renewal as —— but if the language is plain they must 
give effect to it, ‘Woodfall L. & T.,”’ 21st ed., pp- 166-8 
The opinion is he re given "¢ the expression “ perpetual ” 
when the landlord is himself a lessee must be confined to the 
duration of the lease. If so any inde finite covenant to renew 
a sub-lease only operates under para. 7 (1) of the 15th Sched. 
to the L.P.A., 1922. The second esheets Soe would appear to 
infringe the law of perpetuities, the exception to which is 
strictly confined to the permanent right to renewal ; 80 
Woodall v. Clifton, 1905, 2 Ch. 257. Soth suggestions 
see mingly contravene para. 7 (2) of the 15th Se hed., though 





this sub- paragraph is not free from ambiguity. 
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Unt TRUST FOR SALF. 

2’6. Q. By will dated in 1897 testator appointed his wife 
and T and his son Thomas executors thereof, and after making 
certain bequests and devises, gave and devised his residue to 
his wife during widowhood and thereafter to his four children, 
H, Elizabeth, M Ethel, 
common in fee simple ‘he will did not contain an appoint- 
ment of trustees. Testator died in 1898 and the executors 
proved the will soon afterwards, and in 1899 assented to the 


devise of the residue. In 1912 | died a spinster and 


IVIDE! LK! STATUTORY 


and in equal shares as tenants in 


Ethel 
intestate, leaving H her heir-at-law, and in the same year H 
took of administration to 
afterwards wound up her « The widow did not marry 
1920) On 3lst December last. therefore, 
forming part of the residue were 


out letters her estate and soon 


tate. 
again and died in 
certain freehold properties 


vested in (1) H, as to half share: (2) Klizabeth, as to quarter 
share ; (5) M, as to quarter share ; all as tenants in common, 
All are of full age. On Ist January last we believe that by 


virtue of Pt. IV (1), (2) of Sched. 1 to the L.P.A., 1925, and 
s. 35 of that Act, the property became vested in the last 
mentioned three persons as joint tenants upon trust for sale 
and to stand posse ed of the net proceeds for themselves in 
the half and quarter shares stated above. We do not think 
the fact that the land was, until the widow's death, settled 


land affects the question, but shall be pleased to be corrected 
What is the meaning of the words “ free 
I ’ contained in 
Do they mean 
ber last any incumbrances 


if we are 
from incumbrances affe 
the part of the 
that if there 
of any of the 
apply, and the properti 
Trustee ? 


wrong 
ting undivided share 
schedule mentioned above ? 
Sist Decen 
para. (4) and not para. (2), above would 
vested in the Public 


were on 


hares, 
would now be 


A. Assent is given to th ncelusions drawn above on the 
facts, and attention may | lirected to ss. 25, 28 and 29 of 
the L.P.A. in connexion with the statutory trust for sale. 
The land was not, of cour tled land on Ist January 1926, 
within the 8.L.A., 1925. The er to the last paragraph 
is yes, if the incumbrances affected individual shares only. 
But not if they affected the whol ee Ist Sched., Pt. IV, 
para. | (7). 

UNDIVIDED SHARI I FOR PARTNERSHIP. 

217. Y. In 1917 five partners « tituted a partnership 
firm. Two of them are a id on active service. Three of 
the partners on behalf of par hip purchase a large 
piece of freehold land for ! ( iilding development, 
that being part of the partnership busi: The conveyance 
is made to the three partner individuals without any 
reference whatever to the partnershiy d without any trust 
for sale. If the land is settled uid a vesting deed required, 
who can make a good title, and how should a conveyance be 
made to a pure haser ? 

A. No vesting deed will be necessary. By virtue of the 
L.P.A., 1925, Ist Sched., Pt. IV, para. 1 (1), the grantee 
partners hold on the statutory trust for sale of s. 35 to which 
ss. 25 and 28 apply also and s. 3 (1) (b) (i) to the proceeds. 

UNDIVIDED SHA I RUSTEES, 
2:8. Y. A died in 1890, leaving freehold and leasehold 


B, for life, and after her death to 
and F, their heirs, executors, 
in A 
appointed executors but no trustees. C conveyed and assigned 
his one-fourth undivided B. B died in 
1910, and after appointing G and H her executors and trustees, 

undivided share in A’s estate to D, E 
and F in equal shares as tenants in common charged with a 
capital sum of £800 to be raised out of the one-fourth share, 
the income of which was to be paid to C for life with remainder 
G died shortly after B, and H died 
his sole executrix. I thereupon 
of B’s will in place of G and H. 


property to his daughter, 
his four grandchildren, C, D, E 


administrators and assigns as tenants common. 


share to his mother, 


gave her one-fourth 


to his children equally 
in 1916 leaving hi 


appointed J and K trustee 


widow. | le 








| 
| 


D died in 1925, and after appointing L her sole executor, gave 
the income of her one-fourth share to E and F in equal shares 
for their joint lives with full income of the share to survivor 
with remainder to M and N (adult children of E) on death of 
survivor of Eand F. Result, on 31st December, 1925, E and F 
entitled in equal shares as tenants in common to two-thirds 
of whole estate subject to the charge of £800 (capital money) 
and to life interests in the remaining one-third. L having 
proved D’s will and paid debts, funeral and testamentary 
expenses, wishes to retire from the trust, and O and P are 
willing to be appointed new trustees. What steps are requisite 
besides the appointment of O and P to be trustees of D’s will ? 
If it is necessary for E and F to appoint trustees to oust the 
Public Trustee, is there any objection to the appointment of 
O and P ? 

A. On 31st December, 1925, E and F were entitled to more 
than an undivided half of A’s property or the income thereof, 
the entirety neither being in the hands of trustees, unincum- 
bered, nor settled. This being so, the L.P.A., Ist Sched., 
Pt. 1V, para. 1 (4), applies, and by 1 (4) (iii) E and F can appoint 
trustees for sale—O and P, if they wish—to oust the Public 
Trustee. The trusts of B’s and D’s will are equities affecting 
the proceeds of sale, and do not concern a purchaser. The 
25, and if so, ss, 28 and 29 


- 


sale may be postponed under s. 
will apply. 








Correspondence. 
Slaytor and Neweastle-upon-Tyne Assessment 
Committee. 

Sir,—Apropos of the letter of Messrs. Hough & Forrestal 
in your issue of the 1: th ult., and your article in Current 
Topics of 16th January, a point occurs to me which seems 
to have some bearing on the decision in the Divisional Court 
and the Court of Appeal. 

It should be borne in mind that all parishes within this 
union are equally subject to the Act of 1919. The parish 
of Walker presents an anomaly, being, for poor rate purposes, 
in the Tynemouth Union, but, for city rate purposes, in 
Newcastle Union. When Walker was revalued for poor 
rate by Tynemouth, the same valuation was adopted for 
city rate purposes; this gave rise to a contention on the 
part of the overseers of Walker that, Newcastle not having 
been revalued, Walker was contributing, for city rates, a 
sum in excess of the right proportion, and Newcastle recognised 
the validity of this claim by a payment of £14,000 to Walker 
Parish in relief of their poor rate. 

Now comes the further anomaly that the one-eighth (the 
crux of the whole position) is not added to the “ rental value” 
in Walker, whereas it is so added in Newcastle. If it were 
added in Walker, that parish would be over-rated in com- 
parison with all the parishes in the Tynemouth Union. 

It follows that Walker, on the revaluation of the remainder 
of Newcastle, of which it forms in this respect an integral 
part, is under-assessed by the amount of the one-eighth of 
the rate. 

Some further comment on ‘your part as to this curious 
state of affairs would be welcomed by the writer, who regards 
it as an illuminating commentary on the effect of. the 
judgment cited at the head of this letter. 

Northumberland. 
20ch March. 
SENEX. 

[We have already expressed our opinion, to which we 
continue to adhere, upon the a-omalous methods of rating 
in the Newcastle area. It seems to us highly desirable 
that the matter should be cleared up by a decision of the 
House of Lords or by the Legislature.—Ep., Sol. J.] 
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Reviews. 


Modern Investigation of Title. Being a Supplement to 
“Investigation of Title” (4th ed.). Embodying the 
Property Acts, 1922-25, with Precedents of Requisitions. 
By Tuoro.p Gossett, B.A., LL.M. London: Stevens and 
Sons, Ltd. 1926. xx and 252 pp. 10s. net 


As Mr. Gossett points out, for many years to come only a 
comparatively small portion of the abstract of title will relate 
to the period after 1925, but this small portion being the most 
recent will be the most important part of the abstract. 
Although, therefore, the task of investigating title has been 
simplified as well as shortened by the new Acts, its importance 
remains undiminished. After a short, general, interesting, 
introductory discourse on various aspects of the new Acts, 
the author proceeds to give the law upon the subject of his 
book in the form of an Alphabetical Digest commencing with 
“ Abstracts of Title” and ending with “ Wills.” At the end 
of each section or digest precedents are given of appropriate 
requisitions. The arrangement of subject-matter is very 
satisfactory and the new law is summarized with great care. 
The book may be used as a brief, but safe, guide to the new 
practice. 


A General View of the Law of Prope rly. By J. A. STRAHAN, 
M.A., LL.B. 7th Edition. By J. A. Srranan. Assisted 
by Lit1an Maser Snow. London: Stevens & Sons, Ltd. 
x.li and 483 pp. 16s. net. 

es 


Notwithstanding the process of assimilation of the law of 
real and personal property carried out by the new legislation, 
it hardly seems the best way to present the law of realty and 
personalty together. There are still far too many differences 
for such a treatment to be other than confusing to the student. 
Another criticism may be made against the arrangement of 
this work. The old and the new law are kept entirely apart 
as if they had very little to do with each other. This is 
certainly for the convenience of the Irish student, but is a 
serious drawback as far as the English student is concerned. 
The old law is well revised and the new law briefly 
summarized. 


18 
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Prideaux’s Forms and Precedents in Conveyancing. 
for use under Lord Birkenhead’s Acts 
Wolstenholme’s Forms and Precedents), with Dissertation 
and Notes. 22nd Edition. By Sir Bensamin L. Cuerry, 
LL.B., and J. R. Percevat Maxwet. Vol. I, Ixxxiv and 
1036 pp. Vol. I, lxviii and 703 pp. London: Stevens and 
Sons, Ltd.; The Solicitors’ Law Stationery Society. 1926. 
Price £6 6s. (Three Volumes.) 

Two volumes of Prideaux are now available for the practi- 
tioner who has however to wait yet a while for the third 
volume dealing with Wills and Settlements. We understand 
that “something on account ” of the remaining volume will 
be issued almost immediately, namely, the part dealing with 
Wills. As we have already said on another occasion, the 
delay in publishing authoritative collections of precedents is 
to be deplored, but all who peruse these two volumes of 
Prideaux will at once agree that the editors’ task has been 
stupendous, and this more than excuses the delay. 

The first two chapters of vol. I are new. They contain an 
interesting account of the history of the new Acts, a brief 
summary of the principal changes effected by each of them, 
and a useful explanation of the transitional provisions of the 
new legislation. The remaining chapters of the dissertation 
have been carefully revised. They contain an excellent 
statement of the law and practice upon such subjects as 
contracts for sale, abstracts, searches and covenants. 

The Forms and Precedents contained in the first volume 
are those relating to Conditions of Sale and Contract for Sale 
(the forms issued by the Lord Chancellor and the Law Society 
are included with these), Conveyances on Sale, Exchanges, 











| 
| 
| 
| 17 Warwick-square, E.C.4. 
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Extinguishment of Manorial Incidents and Enlargement of 
Term Deeds, Volume II contains dissertations upon and 
Forms and Precedents of Mortgages, Bills of Sale, Bonds, 
Arrangements with Creditors, Powers of Attorney, Partnership, 
Patents and certain misce!laneous matters. This volume also 
contains two pages of “ Addenda ” to vol. I, and it also gives 
four pages to an exp'anation of the Law of Property (Amend- 
ment) Bill, which has now been passed by the House of Lords. 

The Forms and Precedents given in the two volumes are 
considerabie in number and varied in character. Further, 
they appear to be drafted to ensure that transactions are 
carried out in the proper manner under the new law. Numerous 
and admirable prac tice notes also point in the same direction. 

It is perfectly that “ Prideaux”’ is absolutely 
indispensable to every practitioner. 


1 
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Court of Appeal. 


No. 1. 
Howard-Fianders ». Maldon Corporation. Ist March. 
HigGuwayY—WIDENING or Narrow LANE BY CORPORATION 


REMOVAL OF FooTPATH ON ONE SIDE—INJURY TO PREMISES 


oF ADJOINING OWNER—EXERCISE OF Statutory PowErRs 

ARBITRARILY OR CARELESSLY—Pusiic Heattru Act, 1875, 

38 & 39 Vict. c. 55, s. 149 

The cor poration of a horough Ln CLETCISE of their powers as 
highway authority widened a narrow lane on which there was a 
sleep aradient hy r ntirely TEMOVING A aise l footpath on one side. 
The ownei of the property on that side. whose premises were 
hounded hy “ garde n wall with two entrances from the road, 


con plained that the « 
had him 
his premises 


dang rOuUS 


tion had not acted reasonably as they 
and had de prec iated 


rpora 
jiven oO notices of thers rlention 
seriou ly hy yoakay / the appro h lo the we MOT 
and less co than before, and brought this 
action for an order to restore the fo A path. T here 


footpath on the other side of the 

Thi ld that the purl jude had evide iki before him on 
whi h he mwas right wn h Ading that the de fe ndants had ‘ rercised 
ively, and that the 


nvenient 
was a wider 


road 


county ¢ 


thers powers arbitrarily, carele ssly or oppress 
plaintiff was entitled to succeed, 


Kast Fremantle ( orporation 7? \ Ol 1902, A. 215, 
distinguished, 
Decision of the Divisional Court affirmed 


Appeal from a decision of the Divisional Court (Sankey and 
Mackinnon, JJ.) on appeal from a decision of His Honour 
Judge Marchant of the Maldon County Court. The Maldon 
Corporation were the highway authority for the borough and 
desired to widen the road in Cromwell Hill, a narrow road with 
a steep gradient on which the plaintiff's house was situated. 
bounded by a 


He had two exits from his garden which was 


wall into the lane, and along the length of this wall was a 
On the other side 


ome 3 feet 6 inches 


narrow raised footwav | feet 9 inches wide. 


of the road there was a continuous footpath 
wide. The corporation, in exercise of their statutory powers 
under s. 149 of the Public Health Act, 1875, 
widen the road without notice to the plaintiff by entirely 
and the space it 

The plaintiff then brought 
mandatory order to 
complained that its removal subjected 


pro¢ ef ded to 


removing the raised footway throwing 
occupied into the carriage-road 
the county court for a 


him to danger and in¢ 


this action in 
restore the footway. 
onvenience in entering and leaving his 
premises and would damage his wall by allowing water to run 
down the hill against it. The county court judge gave judg 
action of the 


they 


ment in favour of the plaintiff, holding that the 
defendants had been unreasonable and oppressive, a 
could have widened the road « jually well by reducing the 
width of the footpath on the oth ide by 1 foot 9 inche 

He therefore made the order asked for, and on appeal the 


Divisional Court affirmed his decision. The defendants 
appealed. 

Lord Hanwortnu, M.R., after stating the facts, said that 
the court had had their attention drawn to various cases 


beginning with East Fremantl 
A.C. 213 Lord Macnaghten 
been settled for the last hundred year 
acting In the execution of a public 


Corporation v. Annois, 1902, 
there said that the law had 
If persons in the 
position of the appellant 
trust and for the public 
authorized by law to do, and-do it in a proper manner, though 


benefit, do an act which they are 
a special injury to a particular individual, 

And he 
Meredith. 


703, cases which 


the act so don* works 
the individual injured cannot maintain an action.” 
referred to British Cast Plate Manufacturers v. 
t T.R. 794, and Boulton Crowther, 2 B. & ¢ 
were the origin of the rule. Then he went on to say that if, 
the trustees acted arbitrarily, 


in doing the act authorized, 


carelessly or oppressively, the law in his opinion had provided | by, or to be imposed upon, either landlord and tenant in 





Farwell, J., in 
Role rts Vv. T he Charing Cross Electric Railway Co., 87 L.T.R. 


a remedy: Sutton v. Clarke, 6 Taunt. 34. 


732, said: “A local authority must also act reasonably.” 
The defendants would primi facie be right in improving the 
highway, but they must not act unreasonably, arbitrarily, 
oppressively or wantonly. It was clear from the cases referred 
to, and particularly Boulton v. Crowther, that the question 
whether the authority did act in a negligent or arbitrary or 
unreasonable manner was a matter not to be determined by 
themselves, but was that could be submitted to the 
verdict of a jury. Here it was for the county court judge 
to come to a conclusion on the relevant facts whether or not 
the conduct of the defendants could be impugned. It was 
not sufficient for them to say that they had acted bona fide. 
That being so, it appeared to him (his lordship) that the 
county court judge had rightly directed himself in law and 
had come to the conclusion upon evidence which was sufficient 
to enable him to do so, that the conduct of the defendants 
was not reasonable. He found that the plaintiff had a good 
cause of action, and he was able to correct the course adopted 
by the defendants by giving specific directions as to what 
’ It was sufficient for him and his duty to 
come to his conclusion. The court could not interfere with 
his decision in matters which were within the sphere of fact 
belonging to the county court judge, and the appeal must be 
dismissed with costs. 

Scrutron, L.J., delivered judgment to the same effect, 
and Sarcant, L.J., concurred. 

CounseL: Montgomery, K.C., 
Hawke, K.C., and Randolph Glen. 

Souicirors : Beaumont, Son & Co., for F. OH. Bright, Town 


one 


ought to be done. 


E. Jones s d. , - 


and C, 


Clerk, Maldon; Bridgman & Co., for Crick & Freeman, 
Maldon. 
Reported by H. LANeronp Lewis, Esq., Barrister-at-Law.] 
Lowther ». Clifford. March 26th. 
LANDLORD AND TENANT—LEASE —TENANT’S COVENANT TO 


EXPIRATION OF LEASE 
ro Year TENANCY— 
LocaL AUTHORITY FOR PAVING 
MARKET GARDEN—CLAIM TO 
AGRICULTURAL Ho.ptnes ACT, 


IMPOSITIONS AND OQUTGOINGS 
HOLDING OVER ON YEAR 


PAY 
TENANT 

LARGE SUM DEMANDED BY 
LIABILITY TENANT 

SUBMIT ARBITRATION 

1925. 

Land was leased in 1885 with a covenant by the tenant to pay 

and The lease 


ro 


all * G88¢ ments, em positions outgoings.” 
from year to year at a rent of £46 5s. The local authority of 
the district claimed from the landlord. the plaintiff, the sum of 
FISS8 2s. Od. for the cost of mak ung up the road, which the plaintiff 


paid, and sued to recovei from the te nant, the defendant. 


Held, following Stoc kdale . Asc herberg, 2 \\ x 289 ; 
1904, 1 K.B. 447, that the covenant be ing plain and unambiguous, 
it was not open to the tenant to say that it was not such a sum 
as was cont m plated by the parte s to the lease, and the tenant, 
having held over upon the terms of the lease, was liable to pey.- 


Held, further, that although the land in question was cultivated 
as a market garden within the meaning of the Agricultural 
Holdings Act, 1925, the could maintain that the 
only course open to the landlord was by arbitration unter 
s. 16 of the Act. That section was appli able to matters between 
landlord and tenant, such as cultivation of the sou, compensation, 
etc.. and did not apply to an outside demand, u hich both landlord 
and tenant might resist, and which was remote from matters 
conte mplated by the Act. 


tenant nol 


Appeal from a decision of MeCardie, J., 1926, 1 K.B. 185. 
The short facts of this case appear in the head note. The 
covenant by the tenant was as follows: “ during the said 
term to pay all taxes, rates, tithes, assessments, impositions, 
and outgoings now payable or hereafter to become payable 
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respect of the premises, except landlord’s property tax.” 
The defendant contended that the covenant was never 
intended to cover a payment such as the payment in question, 
and that such a payment was never in the contemplation 
of the parties: Valpy v. St. Leonards Wharf Co., 67 J.P. 402 ; 
Harris v. Hickman, 1904, 1 K.B. 13. He further contended 
that the land in question was a market garden and as such 
the plaintiff had no right of action in the courts, the proper 
proce lure being by way of arbitration under s. 16 of the 
Agricultural Holdings Act, 1925, which is as follows: “ Any 
question or difference arising out of any claim by the tenant 
of a holding against the landlord for compensation payable 
under this Act, or for any sums claimed to be due to the 
tenant from the landlord for any breach of contract or otherwise 
in respect of the holding, or out of any claim by the landlord 
against the tenant for waste . . . or for any breach of contract 
or otherwise in respect of the holding, and any other question 
or difference of any kind whatsoever between the landlord 
and the tenant of the holding arising out of the termination 
of the tenancy of the holding, arising, whether during 
the tenancy or on the termination thereof, as to the con- 
construction of the contract of tenancy, and any other question 
which under this Act is referred to arbitration, shall be deter- 
mined, notwithstanding any agreement under the contract 
of tenancy or otherwise, providing for a different method 
of arbitration, by a single arbitrator in accordance with the 
provisions set out in the Second Schedule to this Act.” 
McCardie, J., held that the words of the tenant's 
covered the liability in question, and that as the holding was 
not a market garden, s. 16 did not apply. The defendant 
appealed. The Court dismissed the appeal. They agreed 
with McCardie, J., on the first point. On the second point 
they differed in holding that the holding was in fact a market 
garden, but thought that s. 16 did not apply to the claim in 
question, which was not one of th rs properly the 
subject of arbitration under the Agricultural Holdings Act, 
1923. 

Lord Hanworth, M.R., said that the words “ 
and “outgoings” had been held to be embracing terms. 
But it was argued that the covenant was not suitable to such 
a tenancy as the defendant’s ; for the land had no house on it, 
and the sum claimed was disproportionate to the rent paid 
for lani of the character of the holding. That argument, in 
his, his lordship’s, judgment, failed. It was clear that when 
a tenant held over, he held over upon the terms of an agree 
ment which were not inconsistent with a tenancy from year 
to year. See Hyatt v. Griffiths, 17 Q.B.D. 509, and Dougal 
v. McCarthy, 1893, 1 Q.B. 736. The test whether such a 
liability or result would have been contemplated by the partie $ 
at the time when the contract was entered into had been laid 
down in several cases. Thomson v. Lapworth, L.R.3C.P. 159 ; 
Foulger v. Arding, 1902, 1 K.B. 700; Harris v. Hickman, 
1904, 1 K.B.13. In Stockdale v. Ascherl« rq, 1904, 1 K.B. 447, 
Lord Collins said : “ If a tenant makes an agreement in perfectly 
clear and unambiguous terms that he will bear all outgoings, 
I do not see how we can throw aside the plain meaning of 
the language and introduce some limitation of that meaning 
which it would be very difficult if not impossible to define. 
That reasoning applied with very great force to the present 
case. The words were aptly drawn to include the unknown 
and uncertain as well as such payments as experience had 
led the tenant to expect. The defendant's second point was 
that the land held by him was a market garden; that s. 16 
of the Agricultural Holdings Act, 1923, applied; and that 
the effect of that section was to refer the question to arbitra- 
tion and to exclude the plaintiffs from enforcing their rights 
by an action at law. It was necessary, therefore, to determine 
the effect of s. 16, and in doing so to remember the terms of 
s. 54, which clearly reserved the landlord’s right to resort 
to the courts for a remedy by injunction to restrain the tenant 
who exercised his freedom of cropping under s, 30 (1) to 


or 


covenant 


matte 


impositions - 











the injury of the holding. Section 36 provided that remedies 
for wrongful distress were to be sought in the county court 
or in a court of summary jurisdiction. Thus the la guage of 
s. 16: “ Any other question or difference of any kind what- 
soever between the landlord and the tenant of the holding 
“ or arising as to the construction of the contract 
of tenancy ” be limited rhe 
presented many and obvious difficulties, and it had been decided 
that the questions it referred to were those which arose out 
of the termination of the tenancy. tex v. Powell, 1925, 
1 K.B. 641. The authority of that decision, however, had 
doubted in Harrison v. Ridqway, 133 L.T.N.S., 238. 
In his judgment, s. 16 was not to be read with an unrestricted 
by the Act 
such as matters relating to the 


must in some way. section 


se ce 


been 
meaning. The section applied to matters which 
were referred to arbitration 
cultivation of the soil, the rotation of crops, or improvements, 
or in respect of the holding But there might be, and often 
were, matters dealt with and contained ina contract of tenaney 
which were collateral to the demise created under it and lay 
outside the purpose of the Acts « onsolidated in the Act of 1923. 
The covenants in tl dealt with a demand from 
outside made on the landlord or tenant, who might both be 
united in their objection or resistance to it, and was remote 
from matters for which the | Holdings Acts pro 


le prese nt case 


Agricultural 


vided compensation to the tenant Unk clear words 
were used, the landlord’s ordinary rights under the contract 
of tenancy were not affected. It was for the defendant 


to show that the plaintiff's right of action had been taken 
away. He had not done this, and his appeal failed upon that 
point also. 
SCRUTTON and 
the like effect. 
CounsEL: Eustace Hills, K.C., and Elliot Gorst, for appellant ; 


SAR JJ., celivered judgments to 


ANT, L 


Holman Gregory, K.C., and Wynn Werninck, for respondent. 
SOLICITORS : Howard & Shelton, for Garner & Son, 
Hounslow; Foyer, White, Borrett & Black 
Reported by G. T. WHirrrel HAYES Ba te t-] 





The Solicitors’ Law Stationery 
Society, Ltd.: Annual Report. 


The Thirty-seventh Annual General Meeting of the Society 
was held at 104-7 Fetter-lane, London, on Tuesday, 80th March, 
Mr. E. F. Turner in the chair. 

After the Secretary, Mr. James F. Guy, h 
convening the meeting and the Auditors’ report, and 
Directors’ report and statement of acegunts for the 
ending 31st December, 1925, had been taken as read 

The CHAIRMAN said: It now my duty to the 
adoption of the report and the approval of the accounts. In 
doing so I must preface what I have to say with an apology, 


notice 
the 
year 


ud rT ad the 


move 


and a plea for your indulgence. The apology is for the absence 
of our Chairman who has, at short notice, undertaken a sea 
trip for a few weeks only, which will, we hope, bring back 


to him the full measure of health and strength which we all 
wish to see him recover. The indulgence that I ask for 
due to the fact that the same short notice at which the Chairman 
has been spirited away has placed me in this chair with very 
short time left for preparing myself as I should wish to do 
before addressing a shareholders’ meeting. Fortunately, 
the story we have to tell is, as I hope you will think, so pleasant 
and satisfactory that I could hardly spoil it even if I tried to 
do so. 

It is usual and right on such occasions to allude first to any 
casualties that have occurred during the year under review. 
As our report will have told you, resignation has deprived 
us of the services of Mr. Alexander Crossman, the last surviving 
original director of the Society. That fact established a 
very long and close connecting link which the directors regret 
to have seen broken. It only remains for us to hope that he 
may yet be restored to better health. 

We have suffered a still greater loss in the case of Sir Melvill 
Beachcroft, because death has taken him from our ranks. 
He was, as you know, a distinguished public man, and a director 
for about thirteen years of our Society. What you do not know, 
and no words of mine could adequately convey to you, is 


is 
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how greatly he was valued and esteemed by his colleagues, 
and how deeply we regret his loss. 

Let me close these personal references on a more cheerful 
note by saying that the board have welcomed heartily as a 
new colleague Mr. Dillon Lowe, who is with us to-day in his 
new capacity, after having taken great interest in our affairs 
from outside for many years. 

I can again say, as I was also able to say last year, that the 
figures submitted to you abundantly point to the fact that 
we have had a prosperous year, and to our possessing a business 
full of vitality and powers of expansion. In that connection, 
before saying anything about the particular figures of 1925, 
I should like to give you one illustration of our progress during 
the last two successive periods of ten years, which I had the 
curiosity to extract from my p» pe! In the year 1905 I find 


that our sales were £47,200 and our profits £3,200. In 1915 
the sales were £64.700 and the profits £3,500. In 1925 the 
sales were £264,600 and the profits were £44,900. It is said 


that figures can be made to prove anything, good or bad, but 
it would, I think, be a task of some difficulty to find that th 
are capable of an alarming or melancholy construction. 

Let me now ask you to turn to the accounts of last 
and to mention such items as will, I think, be of special interest 
to you. Of the liability side of the balance sheet there is not 
much to say, except that the important item of ‘ Creditors ”’ 
has increased to £40,000 odd as compared with £28,000 in the 
prev ious year. This has result« d from our treat ing as publis he d 
this year a work, presently referred to, upon which considerable 
expenditure was made last year, and also treating as creditors 
all who had paid last year for the work supplied this year. 
I draw attention also to the fact that per contra cash at the 
bank and in hand has been swelled to the very considerable 
sum of £29,500 as compared with £16,900 last year, largely 
owing to our treatment of the payments to which I have referred. 
The liabilities include the profit for 1925, which I can better 
deal with when we come to the profit and loss account. 

The assets side of the balance sheet include a few items 
of special interest. I have already drawn attention to the 
large amount of cash at bank and in hand, and the reason 
for it. There is no change in the item of “ Investments in 
Government securities at cost,’’ and only a small increase 
in the item of debtors to the Socir ty. I should like to explain 
the considerable increase in plant and machinery that has 
occurred during the year, as shown on the assets side of the 
balance sheet. As mentioned in the Directors’ Report, in 
September last, the congestion at our works in these premises 
was becoming serious, and we found very suitable 
modern premises a few doors from here into which we moved 
the lithographic, the ruling and relief stamping departments ; 
and we have also provided a more commodious office for the 
** Solicitors’ Journal.’’ Owing to this extension of premises, 
we have been enabled to find room for increased plant, without 
which we should have been in serious difficulties during the 
latter part of last year. 

With two exceptions, the remaining items on the assets 
side of the balance sheet, though important in themselves, 
need no explanation beyond the printed words which describ« 
them. The exceptions are the items of ‘ Copyrights at 
cost, £2,000’; ‘* Books in course of publication and not yet 
published, £8,560.’’ The first of these is an item which 
we think it wise to write off, as, although it is a valuable, 
it is not a very tangible, asset. With regard to the item of 
** Books in course of publication and not yet published,’’ 
the shareholders will, no doubt, be aware that we are joint 
publishers of the new edition of Mews’ “ Digest of English 
Case Law,” which will run to twenty-four volumes, and which 
is being issued with extreme punctuality at the rate of one 
volume per month. We are also joint publishers of Prideaux’s 
** Precedents in Conveyancing,’”’ which, I think, may claim 
to be one of the best known legal publications. Expenditure 
on these works, and several smaller ones, is the reason for 
this large figure appearing in the balance sheet. 

Turning to the profit and loss account, the working expenses 
at the branches have increased by some £5,700, compared 
with similar expenditure last year. The Board are of opinion, 
having regard to the large increase in turnover and in the gross 
profit, that this increased expenditure is justified. The Head 
Office expenses, you will notice, are less than in the previous 
year. Withregard tothe Directors’ fees, you were good enough 
at the last Annual Meeting to grant the Directors a further 
£1,000 per annum, and make it retrospective for one year. 
As a consequence the Directors’ fees appear as double those 
of 1924, but in fact, that figure in future will be £3,000 
instead of £4,000. 

The last item on that side is as large as it is familiar, namely, 
“Stocks at cost or under, and work in progress, at 3lst 
December, 1925, valued by the Society,’’—I hope I need not 


year, 


some 


say that the Directors attach the utmost importance to the 
fairness, and, so far as is humanly possible, the accuracy of 





that item. It would take far too long for me to give you 
detailed information showing how that amount is arrived at 
step by step till it reaches the total shown, but I can assure 
you that the system adopted is believed by us to be sound, 
and to use a familiar word in fin.nce, conservative. 

This brings me to the Directors’ Report, the second para- 
graph of which gives some interesting and satisfactory figures 
leading up to an available balance of £56,592, out of which 
£6,150 of the initial sum required by the Pension Scheme has 
already been paid. This reference to the Pension Scheme 
is followed lower down by a paragraph calling your attention 
to the fact that the scheme came into operation on the Ist 
January. We are very pleased to report that. after expenditure 
on it of really unsparing time and trouble, the Pension Scheme 
has been brought to a successful issue. It is very much 
appreciated by the staff, as is shown by the fact that 94 per 
cent. have come into it. It provides pensions for males at 
sixty-five, of half the amount of their annual remuneration 
previous to retiring if they have completed thirty years’ 
service. It also provides valuable death benefits. 

There are two other matters deserving of mention. The 
first is the business we bought in Glasgow in 1924, with a view 
to extending our connection in S‘otland. I am glad to tell 
you that the legal side of that business has greatly increased. 
Many of the more important firms are now giving us their 
support. The other has reference to ‘‘ The Solicitors’ Journal.” 
There has been a very satisfactory increase in its circulation 
last year. As we have before announced, our steady aim is 
to make this the journal for solicitors, and with the assistance 
and energy of the editor, and of those on the office side of 
the publication, we feel that we are attaining that object. 

Although it does not come within the purview of 1925, it 
will, I am sure, interest our shareholders to know that on the 
Ist prox. we are taking over the business of the Central 
Stationery & Printing Company, Limited, of Liverpool, in a 
sense a forerunner of this Society, as it was started by solicitors 
in Liverpool some fifteen years before we began. In the old 
days it was a very prosperous concern, and in our original 
prospectus its dividends and bonus to customers were quoted 
as an incentive to subscribe to capital in our Company. We 
are to have the support of Liverpool solicitors, both as share- 
holders and customers. We regard it as a very legitimate 
extension of our business, and one that should produce good 
results. 

I have now to draw your attention to the proposals in the 
third paragraph of the report, of which we ask you to-day to 
approve. These are, as you will see: “ First, to declare a 
dividend of 18 per cent. per annum, less income tax, in respect 
of the year 1925, being at the same rate as last year. Secondly, 
to pay a bonus to solicitors and staff, which is the result of 
the dividend exceeding 6 percent. Thirdly,to pay £5,923 2s. 6d., 
the remainder of the initial sum required under the pension 
scheme to be adopted by the Society. Fourthly, to write off 
£2,000 appearing under heading of ‘ Copyrights.’ Fifthly, 
to add to the reserve account £5,000; and, lastly, to carry 
forward £8,264 19s. 9d.”’ 

I concluded my address last year with a reference to the 
staff, which I venture to repeat verbatim now, as it applies 
exactly to the year 1925. I/said then: “ It would ill become 
me not to say a word in grateful recognition of the services o f 
our valuable managing director, Mr. Cahusac, and our whole 
staff, who most loyally and happily work under him. The 
outward and visible results of their good work are here for all 
to see in the report and accounts. But the spirit which 
animates them can be best realized by my colleagues and 
myself who are constant witnesses to their efforts.’’ I will 
just add that 1925 was a very strenuous year, and consequently 
that our thanks to our staff have been very specially earned. 

I move the adoption of the report and the approval and 
adoption of the accounts for 1925, and I will ask Mr. Monier- 
Williams to second that. 

Mr. Monter-WILiiaMs: I have much pleasure in seconding 
the resolution. 

The CHatrrMAN: I beg to put the resolution which I have 
proposed and which Mr. Monier-Williams has seconded. 
Those in favour kindly hold up their hands in the usual way. 
That is carried unanimously. 

On the motion of the Chairman, seconded by Mr. Monier- 
Williams, it was also unanimously resolved to declare a 
dividend at the rate of 18 per cent. per annum, less income 
tax, and to. distribute amongst the customers and staff the 
bonuses which that dividend justified them in receiving. 

On the motion of Mr. BARHAM, seconded by Mr. WHATELY, 
Sir Bernard Edward Halsey Bircham and Mr. Monier Faithfull 
Monier-Williams, who retired by rotation, were unanimously 
re-elected directors. 

On the motion of Mr. W. H. Srurton, seconded by Mr. C. H. 
WALTON, Messrs. Fuller, Wise, Fisher & Co. were re-elected 
as auditors. 
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The CHAIRMAN: That concludes our business. I am sure 
we have to thank the comparatively small number of share- 
holders who have given their time and trouble in coming to 
this meeting. Of course, we speak to a very much larger 
body, as you all know. 

Mr. G. W. Witton: On behalf of a far-off part of our 
country, may I ask to be allowed to propose a vote of thanks 
to the chairman, directors and staff ? 

A SHAREHOLDER : I second that. 

The vote of thanks was put to the meeting and carried 
unanimously. 

The CHAIRMAN: I am obliged, gentlemen, for your vote of 
thanks. Mr. Cahusac will say a word for himself and the staff. 

Mr. CaHusac: Gentlemen, on behalf of the staff I have 
much pleasure in tendering you my thanks. We are a very 
happy family, and, as such, we appreciate very much the fact 
that our services are recognized by the shareholders. 








Obituary. 
Mr. W. H. REDGATE. 


The death took place on the 19th ult. of Mr. William 
Herbert Redgate, who was well known as a solicitor practising 
in Nottingham, Beeston, West Bridgford and Radcliffe-on- 
Trent. He was fifty-eight years of age and admitted a solicitor 
in 1892. Mr. Redgate commenced to practice alone in 1897, 
in which year he was appointed Clerk to the West Bridgford 
Urban District Council, obtaining a similar appointment at 
Beeston in 1902. 


Mr. W. M. H. KIRKWOOD. 


Mr. William Montague Hammett Kirkwood, formerly 
Legal Adviser to the Japanese Government, died on the 
28th ult. at the age of seventy-eight. The fourth son of 
Mr. John Townsend Kirkwood of Yeo Vale, Devon, and Gore 
Court, Kent, he was a brother of Sir Walter Kirkwood, late 
Secretary of the General Post Office for Scotland, of the late 
Major J. H. M. Kirkwood, formerly M.P. for South East Essex, 
and of Colonel C. H. M. Kirkwood, C.M.G., D.S.O. He was 
sent to Marlborough, gained the Old Marlburian Scholarship, 
and was called to the Bar by the Inner Temple in 1873. 
In 1882 he was appointed H.M. Crown Advocate in Japan, 
and served from 1885 to 1901 as legal adviser to the Japanese 
Government. In that capacity he assisted in drafting the 
Japanese Constitution and Codes of Law, and for his services 
he received high Japanese decorations. Mr. Kirkwood had 
travelled extensively in the Far East. 


Mr. WARD COLERIDGE, K.C. 


A much respected leader at the Bar died on Saturday 
last, 3rd April, namely, Mr. Ward Coleridge, K.C. It was 
only in January that we announced his appointment as a 
Registrar in Bankruptcy to fill the vacancy caused by the 
retirement of Sir Herbert Hope. 

Mr. Coleridge, who was born in 1864, was educated at 
Exeter Grammar School and Emmanuel College, Cambridge. 
He distinguished himself by his position in the Natural 
Science tripos. He was well known at the Chancery Bar, 
specializing in the law relating to gambling and copyright, 
and in collaboration with another barrister he wrote a lucid 
volume on the Law of Gambling. He was called to the Bar 
by Lincoln’s Inn in 1892, and took Silk in 1912. He pre- 
deceased his wife by one day only, Mrs. Coleridge passing 
away on the following Sunday. 





The attention of our readers is particularly drawn to the 
Sale by Messrs. Herring, Son & Daw (announced in this issue) 
of valuable Freehold Property, in Surrey Street, Strand, 
which appears so eminently suitable for offices. The sale 
takes place at the London Auction Mart, on Tuesday, 11th 
May. 





The Effect of Misrepresentation 


on Contracts. 
LECTJRE BY SIR LESLIE SCOTT, K.C., M.P. 


The Solicit ors’ Managing Clerks’ Association held a meeting 
et the Inner Temple Hall on Friday, the 19. hult., the Lord 
Chief Justice taking the chair. 





Sir LeEstre Scott, K.C., M.P., delivered an address entitled 
“The Effect of Misrepresentation on Contracts.’’ He said 
that the word ‘‘ contract ’’ was used in English Law to cover 
various sources of obligation, some of which had nothing to 
do with agreement; such as the action for money paid at 
request, statutory or judgment debts, or deeds poll. But it 
was only in connection with contracts founded upon the agree- 
ment of the parties, whether oral, written or by deed, that the 
question of misrepresentation arose. He should use the word 
‘** contract ’’ only in this meaning. In order to understand the 
bearing of misrepresentation upon contract, it was necessary 
to get a clear grasp of the difference between representations 
which might cause a contract to be made, or “induce a 
contract,’’ as it was usually expressed, and statements, oral 
or written, which were part of the contract itself and had legal 
effect, partly because they were intended to have contractual 
operation. The of contract by agreement was as 
follows: It was a promise by A for a consideration by B. 
The consideration might be a promise by B, or a present act 
by B. A promise normally was an undertaking that some event 
should happen in the future ; and it was immaterial whether 
the event was one wholly, or partly, or not at all, in the power 
of the promiser to bring about, prov ided the promise was the 
agreed subject of the contract, e.g.: (1) A promises to send 
his ship to London in consideration of B undertaking to supply 
a cargo ; or (2) A promises to do certain things in consideration 
of B undertaking that C shall perform some act equally good 
as a contract, whether B can control C’s actions or not: Duff 
Development Co. v. Kelatan, 1923, A.C. 395, where, in con- 
sideration of the company cancelling a concession, the Sultan 
of Kelatan promised that a railway should be made by a third 
party. As he had said, the normal content of a ‘‘ promise ”’ 
was an undertaking to do some act, or that some act should 
be done in the future, but a promise might take the form of 
an assurance that a certain fact existed in the present, coupled 
with an implied undertaking to be answerable in damages if 
the assurance proved incorrect ; such a promise was, in the 
law of contract, called a warranty. But where a “ promise,’’ 
in the contractual sense, might relate to the present existence of 
some fact, although normally and in the vast majority of 
contracts it related to a future fact, a representation must 
always be a statement of existing fact ; and this was a funda- 
mental characteristic. But a representation might consist in 
an assurance which was also a term or part of the contract ; 
though normally, and in the vast majority of cases, it was 
wholly external to the contract, and merely led up to the 
contract. When it was a term of the contract it might be 
either a condition or a warranty—in the ordinary and not in 
the insurance sense of that word. If the representation 
was in a written instrument, the questions whether it was a 
mere representation or a substantive part of the contract 
was one for the construction of the court, and not of fact 
for the jury: Behn v. Burness, 1863, 32 L.J., Q.B. 204. 

The same case should be read for a discussion of the differ 
ence between representations and conditions, though it should 
be noticed with care that the word ‘“ warranty ’’ was there 
used in the insurance sense of a ‘‘ condition,’’ and not in the 
sale of goods or ordinary contract sense of a collateral which 
was not a condition : ‘‘ Benjamin on Sale,’’ Book III, c. IT; 
** Pollock,’’ 9th, c. X, Pts. 1 and 2, and pp. 568-9. When 
one spoke of contract being induced by ‘“‘ misrepresentation,”’ 
what was usually meant was an untrue statement external 
to the contract. But it must not be forgotten that an untrue 
statement subsequently made a term of the contract might 
equally, when first given, have induced the contract. But 
the legal position was then complicated by the agreement of 
the parties, and for clearness it was better first to consider the 
simple case of an external representation. It was necessary 
to distinguish between definite statements of fact and mere 
puffing, or bluffing, in the course of a negotiation. Mis- 
representation might be fraudulent or innocent, and legal 
results might differ in certain ways according as the misrepre- 
sentation was one or the other. One of the first essentials 
to grasp was that, on the one hand, misrepresentation did not 
affect the formation of the contract, i.e., it did not prevent 
the contract coming into existence. In legal language the 
contract was not void, but, on the other hand, whenever a 
contract was induced by misrepresentation, whether fraudulent 


essence 








or innocent, the party affected had an option either to stick 
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to his contract or to get out of it, i.e.. to “ avoid ”’ it ; and the 
contract was said to be voidable at his election. The reason 
why misrepresentation had this effect was that the agreement 
between the parties was vitiated by an original defect. The 
theory of contract was based upon the consensus ad idem 
of the two parties, that was upon their common intention to 
resume reciprocal obligations, an intention formed in each 
mind because of a certain set of circumstances which both 
had in view. The commonest cause of misrepresentation in 
modern business was probably in relation to contracts to 
take up shares in a company; and the need of prompt and 
decisive action as soon as the facts give rise to a right of 
rescission became known had been emphasized in many judg- 
ments. It was not enough for the shareholder to write, by 
himself or his solicitor, when he found that he had been 
misled, or members of the public might be induced to take 
shares by seeing his name as a shareholder. For the same 
reason people might give credit to the company. For that 
reason immediate steps must be taken by writ or summons, 
under s. 32 of the Companies Act, to get the register altered 
in order to prevent others from being misled. Many plaintiffs 
had lost their case just because, after the solicitor’s letter of 
complaint, the legal proceedings had not been instituted 
immediately. But as the right of rescission was based upon 
principles of equity, so certain subsidiary rules had been 
formulated which limited the right. (1) If their parties had, 
before the right of rescission arose, taken action in virtue of 
the voidable contract, the law would not allow their position 
to be prejudiced, and the right of rescission might be lost: 
** Pollock,”’ 0th, p. 634. (2) Restitutio in integrum was the 
principle of all rescissions, and if the former state of things 
could not be restored, the contract could no longer be set 
aside. But this rule must not be misunderstood. Where the 
change of position was the legal result of the contract induced 
by A, then A could not be heard to complain that he was in 
a worse position if the contract was rescinded than he would 
have been if the contract had never been made: Adam vy. 
Newhiggin, A.C. 13. There were some expressions of judicial 
opinion, though not in the House of Lords, that where a 
contract had been executed, as by a transfer of property, 
even though the third parties had not altered their position, 
the contract ceased to be voidable unless the representation 
was fraudulent : Seddon v. N. EF. Salt Company, 1905, 1 Ch. 
326, and Armstrong v. Jackson, 1917, 1 K.B.. per McCardie, J.. 
at p. 825. But it was difficult to see on what principle this 
exception was found. McCardie, J., followed the previous 
decisions with obvious reluctance, and the Court of Appeal 
had recently said, in the unreported case—Consolidated 
Electrical Co., Ltd. vy. London Woollen Co., Ltd.—that the rule 
stated in Seddon'’s Case called for further consideration. It 
was clear that an allotment of shares might be set aside for 
innocent misrepresentation by the company, even after the 
shares had been taken up and paid for, and it was difficult 
to see why a purchase of shares, or any other property, might 
not equally be set aside, provided always that the right of 
rescission had not been lost for other reasons. If A, the 
party entitled to rescind, had been dilatory, and thereby 
had led B, the party who misled him, to suppose that he was 
not going to avoid the contract, he might be guilty of *‘ laches ”’ 
and lose his right to rescission. For if B was thus induced 
to alter his position, it would be unfair to let A still set the 
contract aside. With regard to the duty of disclosure, suppose 
A knew of some fact which would certainly deter B from 
entering into the contract if he was aware of it, and kept 
silent, was that the same thing as a misrepresentation ? The 
answer was that, in general, it was not, but that, in certain 
classes of transaction, a positive duty of disclosure was imposed 
upon the party who, in the nature of the business, had peculiar 
knowledge of the facts that were material for the other party 
to know in order to exercise his judgment upon the desirability 
for him of the proposed contract. Such was the case in 
marine insurance, where the assured had a duty of disclosure, 
and if he concealed a material fact the underwriter might 
avoid the contract. Where there was such a duty of disclosure, 
non-disclosure was equivalent to misrepresentation, and the 
rules he had stated would, broadly speaking, apply. \ 
valuable discussion of this subject would be found in ** Pollock 
on Contracts,’’ Ch. X, Pt. 11. In Derry v. Peek, 14 A.C. 337, 
Lord Herschell said: “ Fraud is proved when it is shown that 
a false representation has been made (1) knowingly, or (2) with- 
out belief in its truth, or (3) recklessly careless whether it be 
true or false. . . . To prevent a false statement being fraudu- 


lent there must, I think, always be an honest belief in its 
truth.’’ The lecturer pointed out that, although the same 
principles applied, whether a misrepresentation was fraudulent 
or innocent, the sympathy of the court was more readily 
enlisted in favour of a person who had been defrauded than in 
the case of a person who had been deceived by an innocent 


was an action in tort for damages for fraudulent misrepresenta- 
tion, to which the only limitation was the statutory limitation 
imposed by the statute of limitations. Derry v. Peek laid it 
down that in order to sustain an action of deceit there must be 
proof of fraud, and nothing short of that would suffice. 
Secondly, fraud was proved when it was shown that a false 
representation had been made (1) knowingly, or (2) with 
belief in its truth, or (3) recklessly careless whether it was true 
or false. Although he had treated the second and third as 
distinct cases, he thought the third was but an instance of the 
second, for one who made a statement under such circum- 
stances could have no real belief in the truth of what he stated. 
To prevent a false statement being fraudulent there must 
be always an honest belief in its truth. And that probably 
covered the whole ground, for one who knowingly alleged that 
which was false had obviously no such honest belief. Thirdly, 
if fraud was proved, the motive of the person guilty of it was 
immaterial. It mattered not that there was no intention to 
cheat or injure the person to whom the statement was made. 

A vote of thanks was carried with acclamation to the 
Lord Chief Justice for presiding, who, in responding, said he 
had seen a copy of the last report of the Association, and he 
congratulated it on the educational work it had done and 
was doing. 








Societies. 


The Law Society. 


FINAL EXAMINATION. 

The following Candidates (whose names are in alphabetical 
order) were successful at the Final Examination held on 
15th and 16th March, 1926. 

ked, Arthur, M.A., LL.B., Cantab.; Arnison, Charles 
Eric; Bailey, Charles Geoffrey, LL.B., Leeds; Bowdler, 
John Ernest Benjamin; Boyes, Thomas Cyril; Bracher, 
Philip ; Brown, John Austin; Butt, Frank Alford ; Charles- 
worth, George Stansfield, B.A. Cantab. ; Christ ophers, Francis 
Theodore ; Clapham, Bertie ; Clegg, William John ; Coleman, 

Arthur William; Cox, Frederick Arthur; Cross, Philip 
Kynaston, B.A., Oxon; Cunliffe, Ellis Norton, B.A. Oxon ; 
Davies, John Prysor, B.A. Wales; Davis, Thomas George ; 
Denny, Percy; Easterbrook, Thomas Edwin; Fishman, 
Hyman; Gilsworthy, Robert Montague, B.A. Cantab.; 
Gr gory, Donald Martin; Hall, David John; Harding, 
William Lionel Victor; Harrison, Charles Benjamin ; Hawkins 
Joseph Mark ; Hockings, Thomas Dymond ; Hodge, Edmund 

Albert Whittaker, B.A. Oxon; Hulbert, Henry Bourchier, 
B.A. Cantab; Inchbald, Ralph Mordaunt Elliot; Johns, 
Winifred ; Johnston, Wilfrid Robert ; Jones, James Sheffield ; 
Kendall, Ernest Berry; Lee, Christopher Alexander; Little, 
George Thomas; Lloyd, Cyril; Long, Frederick Kenneth 
Radcliffe, B.A. Cantab.; Medley, John Christopher, B.A. 
London ; Merckel, Henry Walter; Morgan, William Rowland ; 
Morris, David, B.A., LL.B. Cantab.; O’Connel!, Dermot 
Frank Wi'liam; Parry, William Arthur; Paterson, Richard 
Eric ; Paynter, William Bernard Camborne ; Perry, Thomas ; 
Pettite, George Ion; Pilkington, Reginald, LL.B. Leeds ; 
Pollock, Erskine Reginald Seton; Poole, Francis’ Foden ; 
Pumfrey, Raymond Henry; Puntan, Campbell; Rendel, 
William Vincent ; Roberts, Geoffrey Bamford, LL.B. Man- 
chester; Rowland, Stanley John; Sager, William Maurice 
Eastwood ; Scott, Norman James Stewart ; Seville, Hedley 
Arthur; Shaw, Sydney John ; Shearme, Maurice Holberton ; 
Shuker, Francis, B.A. Oxon; Slack, Norman Wade ; Slade, 
Roger Phipson, B.A. Oxon ; Smith, James Frederick ; Staple, 
Kenneth Harry; Stenson, John; Storr, Thomas William ; 
Sutton-Mattecks, Francis George; Thattey, Gandadhar 
Vishnu; Walmisley, Guy Herbert, M.A. Oxon; Walton, 
Cyril Thompson ; Warren, Ar: hur Hanson ; Wells, Frederick 
Augustus Maxwell; Whittaker, Frank; Woolliscroft, 
Frederick Harold, B.A., LL.B. Cantab.; Yule, Thomas 
Christopher. 

No. of Candidates, 91. Passed, 78. 

The Council of The Law Society have awarded the following 
prizes: To Reginald Pilkington, LL.B., Leeds, who served 
his Articles of Clerkship with Mr. Alfred Ernest Greaves of 
the firm of Messrs. Greaves & Atter, of Wakefield—The 
Sheffield Prize (founded by Arthur Wightman, Esq.), value 
about £35; and The John Mackrell Prize, value about £13. 


INTERMEDIATE EXAMINATION. 
The following Candidates (whose names are in alphabetical 
order) were successful at the Intermediate Examination held 
on the 17th and 18th March, 1926. 
A Candidate is not obliged to take both parts of the Examina- 





misrepresentation, It must also be remembered that there 
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Frrst CLass. 


Arthur, Stanley; Bains, William; Bestford, Edward 
Harold; Buchanan, John Pierce, B.A. Oxon.; Chapman, 
Henry Charles Alfred; Hatto, Thomas; Heeler, Leslie 


Harold ; 
Leslie ; 


Payne, John 
Edward 


William ; Linsley, George Arnold ; 

Roberts, John Kenneth Dickin; Robson, 

Smith, Reuben ; Wight, Norman Henry. 
PASSED. 

Archer, William Leslie Frankton; Barnes, George; Bartle, 
Alfred; Beavan, John Charles; Bennett, Robert Lewis, 
B.A. Oxon,; Blakemore, William Frederick ; Boyt, William 
Dennis ; Briggs, Percival Arthur ; Caldwell, Donald Malcolm ; 
Campbell, Geoffrey George ; Cartwright, William Pearson ; 
Castle, George; Childs, Philip David; Cleator, Thomas 
Henry; Cole, Raymond Buxton; Dickins, Arthur Vivian ; 
Everington, Francis Arnold Bradshaw, B.A. Cantab.;; Farr, 
Cecil Jaffrey ; Fillmer, Christabel ; Fletcher, Richard Morley, 
M.A. Oxon; Gibson, William Stanley; Hall, Harold; 
Hall, Hugh Rowley Campbell; Hartley, Guy Wimshurst ; 
Head, Charles Bernard ; Hodgins, Robert Crossman ; Locock, 
Charles Bardolf; McLusky, John McCubbin; Makepeace, 


Ernest Walter; Maltz, Isaac Louis; Newton, Francis 
Harry; Oubridge, Murray Dinsdale; Palmer, Marshall 
William; Parker, Joseph Hall; Parkin, Stanley; Paull, 


Henry Benjamin James; Peate, Robert Newell; Penhale, 
Raymond Courtney ; Pinder, Noel Ronald; Priddin, Arthur 
Reginald Boyston ; Richards, Brinley ; Satterthwaite, Edgar ; 
Scott, William Clifford; Scrymgeour, John Alexander ; 
Seymour, Richard ; Sharman, John ; Smith, Richard Knightley ; 
Somerville, John Baxter; Stokoe, Robert William; Storrs, 
Hugh Simonds; Thomas, Howard Lewis; Thorneloe, Alfred 
Bates ; Tipper, Victor Leo; Walls, Thomas; Walsh, Robert ; 
Weir, Thomas Higson; West William Edward Gichard ; 
Williams, David Gwyn; Wilson, John Pearce; Wortley, 
Ben Atkinson. 
THE FOLLOWING CANDIDATES HAVE PASSED THE LEGAL 
PORTION ONLY. 

Archer, Royal Hugh Crowhurst, B.A. Cantab. ; 
Edward Charles Butter, B.A. Cantab.; Ashton, 
Henry Sambrook; Badger, Harry Spencer; Baker, 
Edward; Barlow, Edward Morgan; Basterfield, Alfred ; 
Bellord, George, B.A. Oxon.; Block, Gerald Allen, B.A. 
Cantab.; Bourn, Thomas Arundale, B.A. Cantab.; Bowers, 
Henry ; Bradley, Frederick Arthur ; Bradshaw, Eric Goodwin; 
Brasher, Francis Cedric ; Brend, Gavin Cunningham ; Brown, 
Derek Forrest ; Brown, Nevison ; Brunskill, Frederick Joshua; 
Bullin, James Vernon; Burgess, William Ernest ; Burney, 
John D’Arblay; Chatterton, John Arthur; Clay, Henry 
Whyman Fisher; Clayton, John Quint; Clements, Arthur 
James; Cockshutt, Herman Joseph Bond; Cohen, Isidore ; 
Collins, Alfred Alan ; Conway, Farra Robin Aikman Wiseman, 
B.A. Oxon. ; Corpe, Thomas Denner; Corser, Edward Eric ; 
Coton, Max ; Craig, Robert Donald ; Crarer, Thomas Edward ; 
Cunliffe, Alec Vernon; Davies, Ellis Roger; Davis, Guy 
Heath; Ensor, Alick Charles Davidson; Feaver, John 
Raymond ; Flint, Gareth Gadsden ; Folley, George Frederick ; 
Gibson, Ernest William, B.A. Cantab.; Gibson, William 
Forster, B.A. Cantab.; Gill, Frances Blacket; Gilmour, 
Michael Hugh Barrie; Goodwin, Roland ; Grainger, Arthur 
Herbert ; Harker, Eric Smith; Harper, Hugo Daniel, B.A. 
Oxon.; Harris. Herbert William; Harrison, Jack Frederick 
Wynn; Hartley, George Edwin; Harvey, George Reynolds ; 
Herron, Patrick Rowan; Hilder, Alan Lake ; Hilton, Edward 
Ernest Wren; Hiscocks, Edgar Herbert; Hodgson, Charles 
Roland ; Hodgson, Harold; Hollis, Fred; Honnywill, John 
Christopher; Hood, Thomas Raddon; Hughes, Albert 
Llewelyn; Humphery, Edward Arthur Milbourn; Janes, 
Allan Edward Moxham; Jay, Charles Greenfield ; Jennings, 
Alec Edward; Jones, James Stilgoe Fairfax ; Jones, Ronald 
Laughton ; Kean, Margaret Ruth Gaulter ; Kenyon, William ; 
Ledbury, Alfred Reginald ; Legge, Joseph ; Lewis, Ivor Evan 
Gerwyn; McKay, Douglas Logie; Marsh, 
Score; Martin, Evelyn Bertha; Mason, Harold Gluyas; 
Michaelson, Julian; Miede, William Victor; Mott, Eric 
Alston, B.A. Oxon.; Openshaw, Claude Desmond; Oliver, 
William Charles; Painter, Roderic Ernest; Parish, William 
Henry Jarvis; Paterson, Dudley Loraine; Patey, Arthur 
Ramsay ; Patterson, Charles Richard, B.A. Oxon. ; Pearson, 
John Geoffrey Tilleard; Pearson, Oscar Sidney; Phillips, 
Albert Philip ; Phillips, Margretta Bulkeley ; Plater, William 
John Noel; Pollard, John Harold; Pursaill, John Noel 
Howard ; Randall, Kenneth Alfred ; Ratcliffe. John Fenton ; 
Rennison, Philip Sidney ; Reynolds, William Morley; Rhodes, 
Alsa Wilcock ; Ridsdale, John Wheatley ; Ritchie, Kenneth 
Herbert ; Roberts, Henry Frank Rousham, B.A. Birmingham ; 
Robinson, Edward Yates; Robinson, Sidney Strickland ; 
Ross, Herbert Anthony; Ruddock, Arthur Scott; Scholes, 
Robert Geoffrey Watson ; Sharman, Harold Arthur; Shaw, 


Ashford, 
Richard 
George 


Richard Keith 











Wilfrid ; 


Shaw, William Joseph ; 
Skinner, William Fred ; Smith, Alfred Maurice ; 


Sketchley, Mary Irene ; 
Smith, Owen 
Smith, Sydney Charles; Steel, Edward; Stocker, 
Robert Leslie; Swayne, Richard Carless; Taylor, Ernest 
Gordon Borrett; Thomas, William James; Thompson, 
Harry ; Tonge, Richard Donald ; Tozer, Cyril John Edmonds 
Howard; Trow, Henry Charles; Tuckett, Angela Mary ; 
Underwood, Leonard Wrangel, B.A. Cantab. ; Vardon, Harold 
Edward Henry; Walker, Rodney Hollinshead; Walters, 
Philip John; Weatherhead, William; Wells, Gordon St. 
Patrick ; Willan, William Hunter; Williams, Thomas Trefor 
Pennant; Wilson, Harry Ley; Wilson, William Henry ; 
Wood, Arthur Wallace; Wood, John Kenneth; Wood, 
Sidney ; Wrench, Robin Wynell; Young, James. 
No. of Candidates, 324. Passed, 214. 
THE FOLLOWING CANDIDATES HAVE PASSED THE TRUST 
ACCOUNTS AND BOOK-KEEPING PORTION ONLY. 

Alford, Martin Edward; Allen, William Lawrence; Atherton, 
Charles Edward ; Attlee, John Bartram Shoveller; Barnett, 
Leonard Levy; Berry, Thomas Geoffrey Seager; Berthon, 
Harold Peter Willoughby; Bird, Conrad Victor; Bosley, 
John Cyril; Bowdler, Henry David; Brewer, Vivian 
Knighton; Brittain, Mary Ellen; Carter, John Compton ; 


Mytton ; 


Castledine, Harry Alfred; Chaytor, Christopher William 
Drewett, B.A., LL.B. Cantab.; Cooke, George Bristow, 
B.A., LL.B. Cantab.; Cotterill, John Douglas; Coupe, 


Donald ; Coveney, Arthur Eustace ; Crosse, Violet Evelyn ; 
Darbyshire, Fred; Davies, William Wynn; Des Forges, 
Walter Stretton ; Dingle, Arthur Henry ; Dorman, Laurence 
Charles, B.A. Oxon. ; Drury, Henry John ; Duggan, Clements; 
Dunn, Donald; Eales, Dora Arnold, B.A. Oxon. ; Eddowes, 
Michael Henry Beaumont; Edge, Frederick Vladimar 
Bradley, B.A., LL.B. Cantab.; Emanuel, Philip; Farndell, 
Arthur William ; Francis, John Earley, B.A. Oxon.; Gabb, 
Geoffrey Mervyn; Gibbons, Leonard John, B.A. Oxon.; 
Gillings, Harry ; Godson, Humphrey, Joseph ; Griffiths, Charles 
Douglas ; Grimsdale, Frederick James; Hall, Cecil Charles- 
worth; Hamer, Basil, B.A., LL.B. Cantab.; Hampchire, 
Frederick Charles; Harris, Arthur Roy; Harrison, Antony 
Roy; Harrison, Dennis Arthur, LL.B. Manchester; Hart, 
Kathleen ; Harvey, Ernest Philip; Hedge, Clifford James ; 
Heywood, Frank Beattie; Hocombe, Harry Christopher ; 
Hopkins, William Glyndwr; Humphreys, Sydney George 
Gordon; Hunter, Harry Leonard; Jackson, Richard Meredith, 
B.A., LL.B. Cantab.; James, Charles Bartleet ; Jardine, 
Douglas Robert, B.A. Oxon.; Jourdain, John Reginald; 
Kildahl, William Sobieski; Kitchin, John Clark; Lake, 
Arthur Rayden; Lambert, Harry Ronald; MacAndrew, 
Helen Stephanie; Maddin, Charles Albert Grantham ; 
Maddin, Charles Albert Grantham; Maddocks, Thomas 
Frederick ; Mason, Thomas Anthony ; Menneer, Tom Welling- 
ton; Michaelson, Douglas Edward, B.A. Oxon.; Mickler, 
Samuel; Morris, Thomas, B.A., LL.B. Cantab.; Needham, 
Ellis Ashby; O’Meara Desmond Victor; Palmer, Robert 
Comins; Parry, David Maddock; Pearce, Mark Guy; 
Pickering, James Ignatius; Reeves, Frank George; Rendall, 
Francis Cuthbert Eugene ; Rowe, Herbert Edward ; Russell 
Robert Ernest Gordon; Sanderson, Robert Tunstall; 
Shackles, Donald Patrick ; Sharp, Pnilip Granville ; Shipmen 
George Francis, B.A. Oxon. ; Silman, Louis Abraham, LL.B. 
Leeds ; Smith, Frederick Thomas; Solomon, Henry Wolfe ; 
Sorrell, Frank Joseph; Strike, William Charles; Swabey, 
Brian Wilberforce; Tennant, Roger Debonnaire, B.A. 
Oxon.; Turner, William Briggs Barwell; Unsworth, William 
Lecomber; Vallance, James Newton; Vaughan, Jghn 
Watson; Waller, Frederick Arnold; Ward, Oliver James ; 
Watson, Richard Goodman ; Wragg, Arthur Henry Windridge, 


LL.B. Manchester; Wyllys, Gerrard Hugh de Burgh, B.A. 
Oxon.; Wynschenk, Howard Edmund. 
No. of Candidates, 254. Passed, 174. 


Gloucestershire and Wiltshire Law Society. 
POOR PERSONS PROCEDURE. 

At a special meeting of this Society on the 24th ult., 
Mr. R. W. Ellett, President, in the chair, a scheme was adopted 
for operation in Gloucestershire and Wiltshire of the new rules. 

Mr. A. H. Coley, Vice-President of The Law Society, 
attended the meeting and gave a lucid address on the history 
and objects of the movement, and a special representative 
committee was appointed to deal with cases, with Mr. I. D. 
Yeaman, solicitor, Cheltenham, as secretary. ti ei 


The London Solicitors’ Golfing Society. 

The final for the Ellis Cunliffe Challenge Vase was played 
over the Course of The Sunningdale Golf Club recently, 
when Mr. L. W. Webster (7) beat Mr. Arthur Pyke (18) by 
tf up and 2, 
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Legal News. 


Wills and Bequests. 
SCOTTISH SOLICITOR’S ESTATE. 

Mr. John Andrew Hamilton, of St. Vincent-street, and of 
Grosvenor-terrace, Glasgow, writer, of Messrs. J. and J. 
Hamilton, who died on 3rd September, left, in addition to real 
estate, personal estate in Great Britain valued for probate 
at £101,539. 


Mr. William George Barrow Pulman, of Devonshire House, 
Lutterworth, Leicestershire, solicitor, who died on I1Ith 
January, left estate of the gross value of £9,131, with net 
personalty £8,865. He left £100 to his friend and partner 
Charles Frederick Ellis Dean. 

Mr. George Grenville Phillimore, J.P., M.A., B.C.L., of 
Shirral House, Shedfield, Botley, Hants, and of the Middle 
Temple, Barrister-at-Law, secretary of the International Law 
Association and District Probate Registrar for Hants, son of 
the late Admiral Sir Augustus Phillimore, left estate of the 
gross value of £7,529. 


Mr. Henry William Strickland (eighty-one), of Bloomsbury- 
square, W.C., solicitor, and of Barnett Cottage, Barnett 
Wood-lane, Ashtead, Surrey, left estate of the gross value of 
£2.873. 


TREATY OF VERSAILLES. 
MIXED ARBITRAL TRIBUNAL AND GERMAN COURT. 


The Anglo-German Mixed Arbitral Tribunal (First Division), 
sitting in London, refused to set aside a judgment, delivered by 
a German Court, which affected certain moneys standing to 
the credit of the claimants, the South African Territories, 
Limited, at the Disconto Gesellschaft, Berlin, at the outbreak 
of the war. 

The claimant company was, before the outbreak of the war, 
controlled by a board of six directors, three of whom were 
British and three German, and the latter, together with a 
German lawyer, were the respondents in the present action. 
In 1915 the respondents caused the Amtsgericht Berlin-Mitte 
to make an order enabling them to obtain moneys standing to 
the credit of the claimants at the Disconto Gesellschaft. 

The claimants said they had notified a claim under Art. 296 
of the Treaty of Versailles against the Disconto Gesellschaft 
and urged that if the judgment of the German Court were set 
aside they would be in a position to recover from the Disconto 
Gesellschaft under Art. 296 the amount seized under the 
judgment. 

The Tribunal, in giving judgment, quoted the provision of 
the Treaty : 

At the instance of the national and the Allied or 
Associated Power the compensation above mentioned [under 
para. 2 of the Article] may, upon order to that effect, of the 
Mixed Arbitral Tribunal, be effected where it is possible by 
replacing the parties in the situation which they occupied 
before the judgment was given by the German Court. 

To replace the parties in the situation they occupied before 
the judgment given by the German Court, it would be necessary 
not only to set aside the judgment, but also to declare that any 
payment made under the order of the court by a third party 
was void. The most the Tribunal could do would be to set 
aside the judgment as between the parties to the present 
proceedings ; it would be impossible to make any order 
affecting the rights of third parties not before the Tribunal. 
Therefore, it was not possible to restore the parties to the 
situation which they occupied before the judgment was given. 
There could only be a question of awarding compensation 
under para. 2, Art. 302, and the Tribunal ordered the claimants 
to state within one month whether they wished to proceed 
with a claim on that basis. 


JUDGE ON NEED OF MOTOR CAR INSURANCE. 

Mr. Justice Swift, in awarding damages to a plaintiff who 
had been knocked down by a motor car driver who was deaf, 
said that he did not think that a man with such an infirmity 
should be allowed to adopt such a dangerous occupation as 
driving acar. Another painful factor was that the defendant 
was not insured and was unable to pay for the damage he did. 
To those who sat in the courts the recurrence of such cases 
showed more and more that the time was approachnig when a 
person should not be allowed to have a motor car on the 
public highway unless he had made provision for ample 
compensation for any injury he might cause. The judgment 
might not be of much use to the plaintiff in the present case, 
who had had both legs broken, but he awarded her £200. 





AMERICAN SUPREME COURT. 

The following extracts taken from an international daily 
newspaper (‘‘ The Christian Science Monitor ’’) give a most 
interesting account of the sitting of that famous Court 
described by Dicey as the ‘ Master” of the American 
Constitution :— 

When the American Supreme Court is in session, Monday is 
set aside for the publication of opinions that the court has 
agreed upon. The remainder of the week, up to and including 
Friday, is devoted to hearing arguments by contending 
attorneys on pending cases. 

Just as the hands of the clock point to twelve, the court 
crier, in the centuries-old cry beginning with ‘ Oyez, oyez, 
oyez,’’ announces the court. Everyone in the room rises and 
the nine justices, headed by Chief Justice William Howard 
Taft, robed in black silk, enter the room in single file through a 
narrow passageway roped off with silken cords. When the 
court has seated itself, others take their places. 

The sessions of the Supreme Court are even greater 
attractions than those of the United States Senate and when 
the court sits the.e are always many waiting in carefully 
arranged and regulated files. As a seat is vacated another 
visitor is ushered in with a silent gesture for care and silence. 

Everything is restrained and solemn. The silence is broken 
only by the voice of the justices or, when arguments are being 
made, by the attorney speaking. Court bailiffs see to it that 
rigid silence is maintained. In no other judicial assembly in 
the world is there such strict conformity to silence demanded 
and attained. 

Catching of the details of the decisions as read by the Chief 
Justice or one of his associates is trying. Some of the justices 
speak in low tones and their words at times are practically 
inaudible. 

Newspaper men do not ‘‘ cover ’’ the Supreme Court except 
on decision days. Presentation of arguments in the Supreme 
Court is not news ordinarily. After the reading of decisions, 
which take from a few minutes to thirty minutes each, the 
court adjourns for the day. 

After arguments have been presented, and lawyers have 
submitted printed briefs as supplements to their oral dis- 
cussions, the justices begin their study of the cases. 
Practically all the members of the court do this at their homes, 
where they are provided with every facility in the way of 
books and references. Weeks, often months, are devoted to 
the consideration of a single case before the entire court is 
ready to come to a decision. 

Saturday is used by the court for private conference and 
consultation. Opinions are exchanged on a case and if a vote 
on the matter shows that the court is united in its decision, 
Chief Justice Taft will assign one of the justices to prepare a 
written decision. 

The decisions, when ready, are discussed and debated by the 
members. Frequently they will reopen the entire case and not 
infrequently opinions have been materially changed from their 
original form. It often happens that there are sharply 
dissenting views on decisions, in which case there results a 
judgment with dissenting opinion. Of late there has been a 
considerable number of important decisions decided by a 
five-to-four vote. 





The Lord Chancellor hes appointed The Hon. Mr. Justice 
MacKinnon (Chairman), John Gordon Archibald, Esq., Sir 
Thomas Willes Chitty, Bart., Sir James Martin, M.B.E., 
Frank Boyd Merriman, Esq., K.C., M.P., and William Norman 
Raeburn, Esq., C.B.E., K.C., to be a Committee to consider 
and report whether any, and, if so, what alterations are 
desirable in the law relating to arbitration, and in particular 
to submissions, arbitrations and awards made or held in 
England and Wales, or the law relating to the effect given in 
England and Wales to submissions, arbitrations and awards 
made or held elsewhere. 

LAW OF SELF-DEFENCE. 

No evidence was offered at Bow-street Police Court on the 
31st ult., against William Falconer, forty-one, when he appeared 
on remand, before Sir Chartres Biron, charged with the man- 
slaughter of Christopher Robert Furlong, a fellow porter, 
employed at the L.C.C. lodging-house in Parker-street, 
Drury-lane, W.C. Mr. Herbert Muskett, for the police, said 
that a Coroner’s jury had returned a verdict of “* Excusable 
Homicide,”’ and there could be no doubt that Furlong was in 
a drunken state and sadly provoked Falconer, who only 
struck him after he himself had been attacked. Sir Chartres 
Biron said that if two men fought and one was killed as a 
consequence, the other might be guilty of manslaughter. 
But where a man was attacked he was reasonably entitled 
to defend himself, and that was all that Falconer did in this 
case. He ordered him to be discharged. 
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ACADEMY OF INTERNATIONAL LAW. 

The courses of instruction provided by the Academy of 
International Law at the Hague (which was founded with 
the support of the Carnegie Endowment for International 
Peace), have this year been arranged for two periods, namely, 
6th to 31st July, and 2nd to 27th August. The main 
subject chosen for study in this the fourth year of the 
\cademy’s flourishing existence is ‘‘ Public International 
Law in Relation to Peace,’’ but Private International Law 
will also find a place in the syllabus. During each of the two 
periods, fundamental courses will be given on the historical 
development and general principles of International Law, 
both public and private, while a certain number of special 
lectures will be devoted to special subjects. The teaching 
will be in French. Every person desiring to follow either of 
the two courses may obtain full particulars on application to 
the Secretary of the Managing Board at the Hague. 


NEW BOW STREET MAGISTRATE. 

Mr. T. W. Fry, Metropolitan Police Magistrate, who has 
transferred from Tower Bridge Police Court, was welcomed 
on taking his seat at Bow-street for the first time on Saturday 
of last week. Mr. Ludlow, on behalf of the solicitors 
practising there, congratulated him on his appointment to 
the premier court of summary jurisdiction in the United 
Kingdom. 


SPOILT BALLOT PAPERS. 

It is stated in an official return that 31,604 ballot papers 
were spoilt at the General Election in October, 1924. Of these 
24,164 were in England and Wales, the grounds for rejection 
being: 1,997, want of official mark ; 4,418, voting for more 
candidates than entitled to ; 8,334, writing or mark by which 
voter could be identified ; and 9,415, unmarked or void for 
uncertainty. The rejected papers in Scotland numbered 5,985, 
the figures under the four different headings being 864, 436, 
1,617, and 3,038. In Northern Ireland a total of 1,455 spoilt 
papers were sub-divided under the four headings in the order 
of 24, 507, 298, and 626. 





CUSTODIAN OF EX-ENEMY PROPERTY FOR 
NORTHERN IRELAND. 

The Board of Trade have appointed Mr. T. G. H. Green, 
Commissioner and Secretary, Land Purchase Commission, 
Belfast, to act as Custodian of’ Ex-enemy Property for 
Northern Ireland, with effect from the Ist April, 1926. 

RADIO AND COPYRIGHT. 

The remarkable extension of wireless telephony has raised 
quite a number of international problems which will have to 
be discussed, and the initiative has been taken by the authors 
and dramatists of the Intellectual Co-operative Society, which 
has held a meeting in Paris recently under the presidency of 
M. Luchaire, director of the International Institute of 
Intellectual Co-operation, with the object of safeguarding the 
interests of artistic and literary property throughout the 
world. It has been decided to create a ‘“ committee of study,”’ 
in view of the constitution of an international radiophone 
commission of authors and composers. The intellectual groups 
of every country are invited to signify their adhesion in 
principle to the Secretary of the Committee of Study, 12, Rue 
Henner, Paris, and to designate their representatives, who 
will be summoned to the next meeting, at which the commission 
will be constituted. 








ADMINISTRATIONS, RECEIYERSHIPS, TRUSTEESHIPS, &c. 


SECURITY GRANTED BY 
THE 


BRITISH LAW 


INSURANCE COMPANY, LIMITED, 


31 & 32, KING ST., CHEAPSIDE, LONDON, E.C.2. 
(Branches and Agencies throughout the United Kingdom.) 














All Classes of Fire & Accident Business Transacted. 
The Company specialises in Solicitors’ Indemnity and 
Fidelity Guarantee Insurance, and its Bonds are 
accepted by all Departments of H.M. Government. 


"Phone: Crry 9814 (5 lines). Telegrams: ‘‘ Barriaw, Stocg, Lonpos.” 























OVERHANGING BOUGH. 
ACTION FOR DAMAGE TO MorTor-Coacnu. 


At the Brighton County Court recently, Judge Cann 
delivered a considered judgment in an action brought 
by Mr. George Essex Noble against Mr. Ernest Bedford 
Harrison, of Buckingham Park, Old Shoreham, to recover 
£99 damages for alleged negligence and nuisance arising 
out of an accident in July last when a bough from a 
tree on the defendant’s estate fell on a motor-coach belonging 
to the plaintiff. The coach was full of passengers, but no one 
was injured. 

His Honour said the beech tree concerned, which was about 
eighty years old and stood a very few feet from the highway, 
clearly could not have been necessary for the ordinary enjoy- 
ment of the estate. Out of the tree about 30 feet above the 
ground there grew obliquely upward a large bough, which in 
fine, calm weather suddenly broke off at a point 15 feet from 
the trunk and fell on the coach. So far as the defendant knew 
the bough had been perfectly sound, and expert evidence was 
to the effect that it was impossible to detect the condition of 
the bough on examination of the tree. He held on the facts 
that the case of negligence failed, but on the ground of nuisance 
he held that as soon as the bough ceased by reason of its 
defects to be secure from falling, it became a menace and 
danger to users of the highway, and so was a nuisance to the 
highway. This nuisance was the cause of the injury to the 
plaintiff’s motor-coach, and he was entitled to recover damages, 
which his Honour assessed at £48 LIs. 


SUMMER TIME. 


Summer time will come into force in Great Britain and 
Northern Ireland, as well as in France and Belgium, at 
2 o'clock, Greenwich Mean Time, on the morning of Sunday, 
I8th April. ° 

Under the Summer Time Act, summer time in this country 
will henceforward begin on the day next following the third 
Saturday in April (or, if that day is Easter Day, on the day 
following the second Saturday in April), and will end on 
the morning of the day next following the first Saturday in 


) October. 





THE LICENSES 


LICENSE 
INSURANCE. 








FOR FURTHER 
INFORMATION WRITE 





INSURANCE CO., LTD., 


ducti Fire, Burglary, Loss of Profit, Employers’ 
conducting Fidelity, Glass, Motor, Public Liability, etc. 


SPECIALISTS IN ALL LICENSING MATTERS. 


Suitable Clauses for Insertion in Leases and Mortgages of Licensed Property settled by 


24, 26 & 28, MOORGATE, E.C.2. 


AND GENERAL 


Counsel will be sent on application 
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A FRENCH ECONOMIST ON THE GOLD STANDARD. 

The March issue of the Banker contains a number of 
interesting articles, one of the most notable of which is an 
essay by M. H. J. Pouyanne, the Financial Attaché to the 
French Embassy, entitled ‘‘ The British Gold Standard in 
Action.’”’ He describes Britain’s return to gold as the greatest 
event in the economic life of the world since the war. 
He adds :— 

“It would be dangerous to draw the conclusion that there 
now remain no difficulties to be overcome and that the gold 
standard can be left to look after itself like any other well- 
ordered enterprise with an assured future. On the contrary, 
there are signs that to maintain the gold standard to-day is 
a task much more complicated that it was before 1914. The 
gold standard is the sure way and the right way, but until 
the economic currents in international relations have settled 
down, and so long as the distribution of gold remains as 
irregular as it is at present, there will always be dangers to 
be overcome. And we cannot foresee in this respect any 
sudden improvement in the near future.” 

SOLICLTOR’S DETENTION. 

Mr. Perey Burnett, a well-known Leeds solicitor, has been 
detained on a sheriff's warrant in the High Court. After 
being lodged in a cell at the Harrogate police station for the 
night, Mr. Burnett was removed to Leeds Prison. Mr. Burnett 
has for several years had a large practice in Leeds. The 
reason of his detention is said to be that recently an order was 
made upon him to file certain accounts within a certain 
period, and as he failed to do this he came into contempt of 
court. 


BEHIND CLOSED DOORS. 
MAGISTRATES AND REPORTERS. 

An unusual course was taken by the bench at Berks Sessions 
on Monday of last week, when Cecil Hoare, twenty-two, 
labourer, of Abingdon, was charged with assaulting a girl in 
February at Radley. 

After the prisoner had pleaded not guilty the general pub lic 
were ordered out of court, and the chairman 1 of the Sessions, 
Mr. Louis William Jelf Pettit, remarked, ‘‘ That order also 
applies to the Press.”’ 

Later the Press representatives lodged their objection to this 
action with Mr. H. J. C. Neobard, Clerk of the Peace, and 
contended that under the Chilaren’s Act of 1908 the ruling 
was out of order. Mr. Neobard held that the order was in 
accordance with common law, which the Press questioned, but 
the reporters were not again admitted to the court until the 
case had closed, 

Hoare was found guilty, and the maximum sentence of two 
years’ imprisonment with hard labour was passed upon him. 


MEXICAN LAND LAWS. 

Among the provisions recently issued affecting the ownership 
of land by aliens in Mexico are the following : 

Foreigners owning land must become Mexican citizens and 
renounce the protection of their Governments in respect to 
their property. 

Foreigners may not own in excess of 50 per cent. of the 
stock of Mexican land and agricultural corporations having 
property outside the forbidden zone along the borders and 
the coast. 

A Mexican corporation, the stock of which is partially or 
wholly owned by foreigners, may acquire land anywhere for 
any purpose except that of agriculture, if such holders are 
limited to the exact surface needed, as for instance for mining 
and petroleum. Foreigners who have acquired property since 
the promulgation of the 1917 Constitution, and before the 
present law becomes effective, may retain the same until 
their death. 

In the case of corporations exploiting land for agricultural 
purposes within the forbidden zone foreigners may own 50 per 
cent. of the stock. They will have a decade in which to dispose 
of the remaining stock, and in some cases provisions are made 
to extend the period for another decade. 

Colonization contracts after the law becomes effective will 
require the sanction of the President. Foreign colonists may 
own 250 hectares of irrigated lands or 1,000 hectares of other 
lands within the forbidden zone, but they must become 
Mexican citizens within six years. The regulations declare 
against the retroactivity of the law. 


VALUATIONS FOR INSU RANCE.— It is very essential that all Policy Holders should 
have a detailed valuation of their effects. Property is generally very inadequately 
insured, and in case of loss insurers suffer accordingly. DEBENHAM STORR & SON 
(LIMITED), 26, King Street, Covent Garden, W.C.2, the well-known chattel valuers 
and auctioneers (established over 100 your), have a staff of expert Valuers, and will 
be glad to advise those desiring valuations for any purpose, Jewels, plate, furs, 
t ure, works of art, brie-A-brac a speciality. 





Stock Exchange Prices of certain 


Trustee Securities. 
Bank Rate 5%. Next London Stock Exchange Settlement. 


Thursday, 22nd April, 1926. 





| MIDDLE | 
Price 
| 7th Apl. 


English Government Securities. 
Consols 24% ee oe oe ee 544 
War Loan 5% 1929-47 .. oe eo | 102 
War Loan 44% 1925-47 ee 
War Loan 4% (Tax free) 1929- 47 
War Loan 34% Ist March 1928 
Funding 4% Loan 1960-90 . 

Victory 4% Bonds (available for Estate 

Duty at par) Average life 35 years .. 
Conversion 44% Loan 1940-44 .. 
Conversion 3$% Loan 1961 ° 
Local Loans 3% Stock 1921 orafter .. 
Bank Stock ee ° oe . 





India 44% 1950-55 

India 34% - 

India 3% ee 

Sudan 44% 1939-73 

Sudan 4% 1974 .. 

Transvaal Government 3% Guaranteed 
1923-53 (Estimated life 19 years) .. 


Colonial Securities. 
Canada 3% 1938 ‘ oe ee 
Cape of Good Hope $43 1916-36 ee 
Cape of Good Hope 34% 1929-49 
Commonwealth of Australia 5% 1945-75 
Gold Coast $4 % 1956 ° 
Jamaica 44% 1941-71 
Natal 4% 1937 o% 
New South Wales 44% 1935-45 
New South Wales 5% 1945-65.. 
New Zealand 43% 1945 ° 
New Zealand 4% 1929 .. 
Queensland 34% 1945 .. 
South Africa 4% 1943-63 
8. Australia 3}% 1926-36 
Tasmania 3}% 1920-40.. 
Victoria 4% 1940-60 .. 
W. Australia 44% 1935-65 


Corporation Stocks. 

Birmingham 3% on or after 1947 or 
at option of Corpn. oe ‘ 

Bristol 34% 1925-65 

Cardiff 34% 1935 

Croydon 3% 1940-60 

Glasgow 24% 1925-40 .. 

Hull 34% 1925-55 . 

Live .rpool 34% on or ‘afte r 1942 at 
option of C orpn. 

Ldn. Cty. 24% Con. Stk. after 1920 at 
option of Corpn. ° 

Ldn. Cty. 3% Con. Stk. after 1920 at 
option of Corpn. és 

Manchester 3% on or after 1941 a 

Metropolitan Water Board 3% ‘A’ 
1963-2003 ° ee 

Metropolitan W ater Board 3% a a 
1934-2003 ‘ « ee ee 

Middlesex C.C. 34% 1927-47 

Newcastle 34%, irredeemable 

Nottingham 3% irredeemable .. 

Plymouth 3% 1920-60 


English Railway Prior Charges. 

Gt. Western Rly. 4% Debenture 

Gt. Western Rly. 5% Rent Charge 

Gt. Western Rly. 5% Preference ‘ 
. North Eastern Rly. 4% Debenture .. 
. North Eastern Rly. 4% Guaranteed 
. North Eastern Rly. 4% Ist Preference 
. Mid. & Scot. Rly. 4% Debenture 
. Mid. & Scot. Rly. 4% Guaranteed .. 
. Mid. & Scot. Rly. 4% Preference 

Southern Railway 4% Debenture 

Southern Railway 5% Guaranteed 

Southern Railway 5% Preference 
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